Ordinance No. 659-17 AN EMERGENCY ORDINANCE

To repeal sections 485.03 and 485.09 of the Codified
Ordinances of Cleveland, Ohio, 1976, as amended by

Council Member Kelley Ordinance No. 91-96, passed March 18, 1996 and to
supplement the codified ordinances by enacting new
Sections 485.03 and 485.09, relating to watercraft
operation.

WHEREAS, this ordinance constitutes an emergency measure providing for the usual
daily operation of a municipal department; now, therefore,

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF CLEVELAND:

Section 1. That sections 485.03 and 485.09, as amended by Ordinance No. 91-96,
passed March 18, 1996 are repealed.

Section 2. That the Codified Ordinances of Cleveland, Ohio, 1976 are supplemented
by enacting new Sections 485.03 and 485.09, to read as follows:

Section 485.03 Operating Under Influence of Alcohol or Drugs Prohibited:
Evidence

(@) No person shall operate or be in physical control of any vessel underway or shall
manipulate any water skis, aquaplane, or similar device on the waters in this state if, at the time
of the operation, control, or manipulation, any of the following applies:

(1) The person is under the influence of alcohol, a drug of abuse, or a combination of
them;

(2) The person has a concentration of eight-hundredths of one per cent (0.08%) or
more by weight of alcohol per unit volume in the person’s whole blood;

(3) The person has a concentration of ninety-six-thousandths of one per cent (0.096%)
or more by weight per unit volume of alcohol in the person’s blood serum or plasma;

(4) The person has a concentration of eleven-hundredths of one gram (0.11) or more by
weight of alcohol per one hundred (100) milliliters of the person’s urine;

(5) The person has a concentration of eight-hundredths of one gram (0.08) or more by
weight of alcohol per two hundred ten (210) liters of the person’s breath.

(6) Except as provided in division (h) of this section, the person has a concentration of
any of the following controlled substances or metabolites of a controlled substance in the
person’s whole blood, blood serum or plasma, or urine that equals or exceeds any of the
following:

A. The person has a concentration of amphetamine in the person’s urine of at least
five hundred (500) nanograms of amphetamine per milliliter of the person’s urine or has a
concentration of amphetamine in the person’s whole blood or blood serum or plasma of at least
one hundred (100) nanograms of amphetamine per milliliter of the person’s whole blood or
blood serum or plasma.

B. The person has a concentration of cocaine in the person’s urine of at least one
hundred fifty (150) nanograms of cocaine per milliliter of the person’s urine or has a
concentration of cocaine in the person’s whole blood or blood serum or plasma of at least fifty
(50) nanograms of cocaine per milliliter of the person’s whole blood or blood serum or plasma.

C. The person has a concentration of cocaine metabolite in the person’s urine of at
least one hundred fifty (150) nanograms of cocaine metabolite per milliliter of the person’s urine
or has a concentration of cocaine metabolite in the person’s whole blood or blood serum or
plasma of at least fifty (50) nanograms of cocaine metabolite per milliliter of the person’s whole
blood or blood serum or plasma.
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D. The person has a concentration of heroin in the person’s urine of at least two
thousand (2,000) nanograms of heroin per milliliter of the person’s urine or has a concentration
of heroin in the person’s whole blood or blood serum or plasma of at least fifty (50) nanograms
of heroin per milliliter of the person’s whole blood or blood serum or plasma.

E. The person has a concentration of heroin metabolite (6-monoacetyl morphine)
in the person’s urine of at least ten (10) nanograms of heroin metabolite (6-monoacetyl
morphine) per milliliter of the person’s urine or has a concentration of heroin metabolite (6-
monoacetyl morphine) in the person’s whole blood or blood serum or plasma of at least ten (10)
nanograms of heroin metabolite (6-monoacetyl morphine) per milliliter of the person’s whole
blood or blood serum or plasma.

F. The person has a concentration of L.S.D. in the person’s urine of at least
twenty-five (25) nanograms of L.S.D. per milliliter of the person’s urine or has a concentration
of L.S.D. in the person’s whole blood or blood serum or plasma of at least ten (10) nanograms of
L.S.D. per milliliter of the person’s whole blood or blood serum or plasma.

G. The person has a concentration of marihuana in the person’s urine of at least
ten (10) nanograms of marihuana per milliliter of the person’s urine or has a concentration of
marihuana in the person’s whole blood or blood serum or plasma of at least two (2) nanograms
of marihuana per milliliter of the person’s whole blood or blood serum or plasma.

H. The State Board of Pharmacy has adopted a rule pursuant to RC 4729.041 that
specifies the amount of salvia divinorum and the amount of salvinorin A that constitute
concentrations of salvia divinorum and salvinorin A in a person’s urine, in a person’s whole
blood, or in a person’s blood serum or plasma at or above which the person is impaired for
purposes of operating or being in physical control of any vessel underway or manipulating any
water skis, aquaplane, or similar device on the waters of this state, the rule is in effect, and the
person has a concentration of salvia divinorum or salvinorin A of at least that amount so
specified by rule in the person’s urine, in the person’s whole blood, or in the person’s blood
serum or plasma.

I.  Either of the following applies:

1. The person is under the influence of alcohol, a drug of abuse, or a
combination of them, and, as measured by gas chromatography mass spectrometry, the person
has a concentration of marihuana metabolite in the person’s urine of at least fifteen (15)
nanograms of marihuana metabolite per milliliter of the person’s urine or has a concentration of
marihuana metabolite in the person’s whole blood or blood serum or plasma of at least five (5)
nanograms of marihuana metabolite per milliliter of the person’s whole blood or blood serum or
plasma.

2. As measured by gas chromatography mass spectrometry, the person has a
concentration of marihuana metabolite in the person’s urine of at least thirty-five (35) nanograms
of marihuana metabolite per milliliter of the person’s urine or has a concentration of marihuana
metabolite in the person’s whole blood or blood serum or plasma of at least fifty (50) nanograms
of marihuana metabolite per milliliter of the person’s whole blood or blood serum or plasma.

J. The person has a concentration of methamphetamine in the person’s urine of at
least five hundred (500) nanograms of methamphetamine per milliliter of the person’s urine or
has a concentration of methamphetamine in the person’s whole blood or blood serum or plasma
of at least one hundred (100) nanograms of methamphetamine per milliliter of the person’s
whole blood or blood serum or plasma.

K. The person has a concentration of phencyclidine in the person’s urine of at
least twenty-five (25) nanograms of phencyclidine per milliliter of the person’s urine or has a
concentration of phencyclidine in the person’s whole blood or blood serum or plasma of at least
ten (10) nanograms of phencyclidine per milliliter of the person’s whole blood or blood serum or
plasma.

(b) No person under twenty-one (21) years of age shall operate or be in physical
control of any vessel underway or shall manipulate any water skis, aquaplane, or similar device
on the waters in this state if, at the time of the operation, control or manipulation, any of the
following applies:
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(1) The person has a concentration of at least two-hundredths of one per cent (0.02%)
but less than eight-hundredths of one per cent (0.08%) by weight per unit volume of alcohol in
the person’s whole blood;

(2) The person has a concentration of at least three-hundredths of one per cent (0.03%)
but less than ninety-six-thousandths of one per cent (0.096%) by weight per unit volume of
alcohol in the person’s blood serum or plasma.

(3) The person has a concentration of at least twenty-eight one-thousandths of one
gram (0.028), but less than eleven-hundredths of one gram (0.11) by weight of alcohol per one
hundred (100) milliliters of the person’s urine;

(4) The person has a concentration of at least two-hundredths of one gram (0.02), but
less than eight-hundredths of one gram (0.08) by weight of alcohol per two hundred and ten
(210) liters of the person’s breath.

(c) In any proceeding arising out of one (1) incident, a person may be charged with a
violation of division (a)(1) and a violation of division (b)(1), (b)(2), (b)(3) or (b)(4) of this
section, but the person shall not be convicted of more than one (1) violation of those divisions.

(d)(@)

A. In any criminal prosecution or juvenile court proceeding for a violation of division (a)
or (b) of this section or for an equivalent offense that is watercraft-related, the result of any test
of any blood or urine withdrawn and analyzed at any health care provider, as defined in
RC 2317.02, may be admitted with expert testimony to be considered with any other relevant and
competent evidence in determining the guilt or innocence of the defendant.

B. In any criminal prosecution or juvenile court proceeding for a violation of division (a)
or (b) of this section or for an equivalent offense that is watercraft-related, the court may admit
evidence on the concentration of alcohol, drugs of abuse, controlled substances, metabolites of a
controlled substance, or a combination of them in the defendant's or child's whole blood, blood
serum or plasma, urine, or breath at the time of the alleged violation as shown by chemical
analysis of the substance withdrawn, or specimen taken within three hours of the time of the
alleged violation. The three-hour time limit specified in this division regarding the admission of
evidence does not extend or affect the two-hour time limit specified in RC 1547.111(C) as the
maximum period of time during which a person may consent to a chemical test or tests as
described in that section. The court may admit evidence on the concentration of alcohol, drugs of
abuse, or a combination of them as described in this division when a person submits to a blood,
breath, urine, or other bodily substance test at the request of a law enforcement officer under
RC 1547.111 or a blood or urine sample is obtained pursuant to a search warrant. Only a
physician, a registered nurse, an emergency medical technician-intermediate, an emergency
medical technician-paramedic, or a qualified technician, chemist, or phlebotomist shall withdraw
blood for the purpose of determining the alcohol, drug, controlled substance, metabolite of a
controlled substance, or combination content of the whole blood, blood serum, or blood plasma.
This limitation does not apply to the taking of breath or urine specimens. A person authorized to
withdraw blood under this division may refuse to withdraw blood under this division if, in that
person's opinion, the physical welfare of the defendant or child would be endangered by
withdrawing blood.

The whole blood, blood serum or plasma, urine, or breath withdrawn under division (d)(1)B. of
this section shall be analyzed in accordance with methods approved by the director of health by
an individual possessing a valid permit issued by the director pursuant to RC 3701.143.

(2) In a criminal prosecution or juvenile court proceeding for a violation of division (a) of
this section or for an equivalent offense that is watercraft-related, if there was at the time the
bodily substance was taken a concentration of less than the applicable concentration of alcohol
specified for a violation of division (a)(2), (3), (4), or (5) of this section or less than the
applicable concentration of a listed controlled substance or a listed metabolite of a controlled
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substance specified for a violation of division (a)(6) of this section, that fact may be considered
with other competent evidence in determining the guilt or innocence of the defendant or in
making an adjudication for the child. This division does not limit or affect a criminal prosecution
or juvenile court proceeding for a violation of division (b) of this section or for a violation of a
prohibition that is substantially equivalent to that division.

(3) Upon the request of the person who was tested, the results of the chemical test shall
be made available to the person or the person's attorney immediately upon completion of the test
analysis.

If the chemical test was administered pursuant to division (d)(1) B. of this section, the person
tested may have a physician, a registered nurse, or a qualified technician, chemist, or
phlebotomist of the person's own choosing administer a chemical test or tests in addition to any
administered at the direction of a law enforcement officer, and shall be so advised. The failure or
inability to obtain an additional test by a person shall not preclude the admission of evidence
relating to the test or tests taken at the direction of a law enforcement officer.

(e)(1) In any criminal prosecution or juvenile court proceeding for a violation of
division (a) or (b) of this section, or other chapter of these Codified Ordinances relating to
operating or being in physical control of any vessel underway or to manipulating any water skis,
aquaplane, or similar device on the waters of this state while under the influence of alcohol, a
drug of abuse, or a combination of them, or other chapter of these Codified Ordinances relating
to operating or being in physical control of any vessel underway or to manipulating any water
skis, aquaplane, or similar device on the waters of this state with a prohibited concentration of
alcohol, a controlled substance, or a metabolite of a controlled substance in the whole blood,
blood serum or plasma, breath, or urine, if a law enforcement officer has administered a field
sobriety test to the operator or person found to be in physical control of the vessel underway
involved in the violation or the person manipulating the water skis, aquaplane, or similar device
involved in the violation and if it is shown by clear and convincing evidence that the officer
administered the test in substantial compliance with the testing standards for reliable, credible,
and generally accepted field sobriety tests for vehicles that were in effect at the time the tests
were administered, including, but not limited to, any testing standards then in effect that have
been set by the national highway traffic safety administration, that by their nature are not clearly
inapplicable regarding the operation or physical control of vessels underway or the manipulation
of water skis, aquaplanes, or similar devices, all of the following apply:

A. The officer may testify concerning the results of the field sobriety test so
administered.

B. The prosecution may introduce the results of the field sobriety test so administered as
evidence in any proceedings in the criminal prosecution or juvenile court proceeding.

C. If testimony is presented or evidence is introduced under division (e)(1) A. or B. of
this section and if the testimony or evidence is admissible under the Rules of Evidence, the court
shall admit the testimony or evidence, and the trier of fact shall give it whatever weight the trier
of fact considers to be appropriate.

(2) Division (e)(1) of this section does not limit or preclude a court, in its determination
of whether the arrest of a person was supported by probable cause or its determination of any
other matter in a criminal prosecution or juvenile court proceeding of a type described in that
division, from considering evidence or testimony that is not otherwise disallowed by division
(e)(2) of this section.

(f) (1) Subject to division (f)(3) of this section, in any criminal prosecution or juvenile
court proceeding for a violation of division (a) or (b) of this section or for an equivalent offense
that is substantially equivalent to either of those divisions, the court shall admit as prima-facie
evidence a laboratory report from any laboratory personnel issued a permit by the department of
health authorizing an analysis as described in this division that contains an analysis of the whole
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blood, blood serum or plasma, breath, urine, or other bodily substance tested and that contains all
of the information specified in this division. The laboratory report shall contain all of the
following:

A. The signature, under oath, of any person who performed the analysis;

B. Any findings as to the identity and quantity of alcohol, a drug of abuse, a controlled
substance, a metabolite of a controlled substance, or a combination of them that was found;

C. A copy of a notarized statement by the laboratory director or a designee of the
director that contains the name of each certified analyst or test performer involved with the
report, the analyst's or test performer's employment relationship with the laboratory that issued
the report, and a notation that performing an analysis of the type involved is part of the analyst's
or test performer's regular duties;

D. An outline of the analyst's or test performer's education, training, and experience in
performing the type of analysis involved and a certification that the laboratory satisfies
appropriate quality control standards in general and, in this particular analysis, under rules of the
department of health.

(2) Notwithstanding any other provision of law regarding the admission of evidence, a
report of the type described in division (f)(1) of this section is not admissible against the
defendant or child to whom it pertains in any proceeding, other than a preliminary hearing or a
grand jury proceeding, unless the prosecutor has served a copy of the report on the defendant's or
child's attorney or, if the defendant or child has no attorney, on the defendant or child.

(3) A report of the type described in division (f)(1) of this section shall not be prima-facie
evidence of the contents, identity, or amount of any substance if, within seven days after the
defendant or child to whom the report pertains or the defendant's or child's attorney receives a
copy of the report, the defendant or child or the defendant's or child's attorney demands the
testimony of the person who signed the report. The judge in the case may extend the seven-day
time limit in the interest of justice.

(9) Except as otherwise provided in this division, any physician, registered nurse,
emergency medical technician-intermediate, emergency medical technician-paramedic, or
qualified technician, chemist, or phlebotomist who withdraws blood from a person pursuant to
this section or RC 1547.111, and a hospital, first-aid station, or clinic at which blood is
withdrawn from a person pursuant to this section or RC 1547.111, is immune from criminal and
civil liability based upon a claim of assault and battery or any other claim that is not a claim of
malpractice, for any act performed in withdrawing blood from the person. The immunity
provided in this division also extends to an emergency medical service organization that employs
an emergency medical technician-intermediate, an emergency medical technician-paramedic
who withdraws blood under this section. The immunity provided in this division is not available
to a person who withdraws blood if the person engages in willful or wanton misconduct.

(h) Division (a)(6) of this section does not apply to a person who operates or is in
physical control of a vessel underway or manipulates any water skis, aquaplane, or similar device
while the person has a concentration of a listed controlled substance or a listed metabolite of a
controlled substance in the person's whole blood, blood serum or plasma, or urine that equals or
exceeds the amount specified in that division, if both of the following apply:

(1) The person obtained the controlled substance pursuant to a prescription issued by a
licensed health professional authorized to prescribe drugs.

(2) The person injected, ingested, or inhaled the controlled substance in accordance with
the health professional's directions.

(i) As used in this section and RC 1547.111:
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(1) "Equivalent offense" has the same meaning as in RC 4511.181.

(2) "National highway traffic safety administration” has the same meaning as in
RC 4511.19.

(3) "Operate™ means that a vessel is being used on the waters in this state when the vessel
is not securely affixed to a dock or to shore or to any permanent structure to which the vessel has
the right to affix or that a vessel is not anchored in a designated anchorage area or boat camping
area that is established by the United States coast guard, this state, or a political subdivision and
in which the vessel has the right to anchor.

(4) "Controlled substance™ and "marihuana" have the same meanings as in RC 3719.01.
(5) "Cocaine™ and "L.S.D." have the same meanings as in RC 2925.01.

(6) "Equivalent offense that is watercraft-related” means an equivalent offense that is one
of the following:

A. A violation of division (a) or (b) of this section;

B. A violation of a municipal ordinance prohibiting a person from operating or being in
physical control of any vessel underway or from manipulating any water skis, aquaplane, or
similar device on the waters of this state while under the influence of alcohol, a drug of abuse, or
a combination of them or prohibiting a person from operating or being in physical control of any
vessel underway or from manipulating any water skis, aquaplane, or similar device on the waters
of this state with a prohibited concentration of alcohol, a controlled substance, or a metabolite of
a controlled substance in the whole blood, blood serum or plasma, breath, or urine;

C. A violation of an existing or former municipal ordinance, law of another state, or law
of the United States that is substantially equivalent to division (a) or (b) of this section;

D. A violation of a former law of this state that was substantially equivalent to division
(@) or (b) of this section.

(7) "Emergency medical technician-intermediate” and “emergency medical technician-
paramedic™ have the same meanings as in RC 4765.01.

(RC 1547.11)

(1) Whoever violates this section is guilty of a misdemeanor of the first degree and shall
be punished as provided in division (j)(1), (2), or (3) of this section.

(1) Except as otherwise provided in division (j)(2) or (3) of this section, the court shall
sentence the offender to a jail term of three consecutive days and may sentence the offender
pursuant to RC 2929.24 to a longer jail term. In addition, the court shall impose upon the
offender a fine of not less than one hundred fifty dollars ($150.00) nor more than one thousand
dollars ($1,000.00).

The court may suspend the execution of the mandatory jail term of three consecutive days that it
is required to impose by division (j)(1) of this section if the court, in lieu of the suspended jail
term, places the offender under a community control sanction pursuant to RC 2929.25 and
requires the offender to attend, for three consecutive days, a drivers' intervention program that is
certified pursuant to RC 5119.38. The court also may suspend the execution of any part of the
mandatory jail term of three consecutive days that it is required to impose by division (j)(1) of
this section if the court places the offender under a community control sanction pursuant to
RC 2929.25 for part of the three (3) consecutive days; requires the offender to attend, for that
part of the three (3) consecutive days, a drivers' intervention program that is certified pursuant to
RC 5119.38; and sentences the offender to a jail term equal to the remainder of the three (3)
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consecutive days that the offender does not spend attending the drivers' intervention program.
The court may require the offender, as a condition of community control, to attend and
satisfactorily complete any treatment or education programs, in addition to the required
attendance at a drivers' intervention program, that the operators of the drivers' intervention
program determine that the offender should attend and to report periodically to the court on the
offender's progress in the programs. The court also may impose any other conditions of
community control on the offender that it considers necessary.

(2) If, within ten (10) years of the offense, the offender has been convicted of or pleaded
guilty to one violation of RC 1547.11 or one other equivalent offense, the court shall sentence
the offender to a jail term of ten (10) consecutive days and may sentence the offender pursuant to
RC 2929.24 to a longer jail term. In addition, the court shall impose upon the offender a fine of
not less than one hundred fifty dollars ($150.00) nor more than one thousand dollars ($1,000.00).

In addition to any other sentence that it imposes upon the offender, the court may require the
offender to attend a drivers' intervention program that is certified pursuant to RC 5119.38.

(3) If, within ten (10) years of the offense, the offender has been convicted of or pleaded
guilty to more than one violation or offense identified in division (j)(2) of this section, the court
shall sentence the offender to a jail term of thirty consecutive days and may sentence the
offender to a longer jail term of not more than one year. In addition, the court shall impose upon
the offender a fine of not less than one hundred fifty dollars ($150.00) nor more than one
thousand dollars ($1,000.00).

In addition to any other sentence that it imposes upon the offender, the court may require the
offender to attend a drivers' intervention program that is certified pursuant to RC 5119.38.

(4) Upon a showing that serving a jail term would seriously affect the ability of an
offender sentenced pursuant to division (j)(1), (2), or (3) of this section to continue the offender's
employment, the court may authorize that the offender be granted work release after the offender
has served the mandatory jail term of three (3), ten (10), or thirty (30) consecutive days that the
court is required by division (j)(1), (2), or (3) of this section to impose. No court shall authorize
work release during the mandatory jail term of three (3), ten (10), or thirty (30) consecutive days
that the court is required by division (j) (1), (2), or (3) of this section to impose. The duration of
the work release shall not exceed the time necessary each day for the offender to commute to and
from the place of employment and the place in which the jail term is served and the time actually
spent under employment.

(5) Notwithstanding any section of the Revised Code that authorizes the suspension of
the imposition or execution of a sentence or the placement of an offender in any treatment
program in lieu of being imprisoned or serving a jail term, no court shall suspend the mandatory
jail term of ten (10) or thirty (30) consecutive days required to be imposed by division (j)(2) or
(3) of this section or place an offender who is sentenced pursuant to division (j)(2) or (3) of this
section in any treatment program in lieu of being imprisoned or serving a jail term until after the
offender has served the mandatory jail term of ten (10) or thirty (30) consecutive days required to
be imposed pursuant to division (j)(2) or (3) of this section. Notwithstanding any section of the
Revised Code that authorizes the suspension of the imposition or execution of a sentence or the
placement of an offender in any treatment program in lieu of being imprisoned or serving a jail
term, no court, except as specifically authorized by division (j)(1) of this section, shall suspend
the mandatory jail term of three (3) consecutive days required to be imposed by division (j)(1) of
this section or place an offender who is sentenced pursuant to division (j)(1) of this section in
any treatment program in lieu of imprisonment until after the offender has served the mandatory
jail term of three consecutive days required to be imposed pursuant to division (j)(1) of this
section.

(6) As used in division (j) of this section:

A. "Equivalent offense™ has the same meaning as in RC 4511.181.
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B. "Jail term" and "mandatory jail term" have the same meanings as in RC 2929.01.

(RC 1547.99(G))

Section 485.09 Reporting a Collision or Accident

(a) The operator of a vessel involved in a collision, accident, or other casualty, so far as
the operator can do so without serious danger to the operator’s own vessel, crew, and passengers,
shall render to other persons affected by the collision, accident, or other casualty such assistance
as may be practicable and as may be necessary in order to save them from or minimize any
danger caused by the collision, accident, or other casualty. The operator also shall give the
operator’s name, address, and identification of the operator’s vessel in writing to any person
injured and to the owner of any property damaged in the collision, accident, or other casualty.

(b) Any person who renders assistance at the scene of a collision, accident, or other
casualty involving a vessel is not liable in a civil action for damages or injury to persons or
property resulting from any act or omission in rendering assistance or in providing or arranging
salvage, towage, medical treatment, or other assistance, except that the person is liable for willful
or wanton misconduct in rendering assistance. Nothing in this section precludes recovery from
any tortfeasor causing a collision, accident, or other casualty of damages caused or aggravated by
the rendering of assistance.

(c) In the case of collision, accident, or other casualty involving a vessel, the operator
thereof, if the collision, accident, or other casualty results in loss of life, personal injury requiring
medical treatment beyond first aid, or damage to property in excess of five hundred dollars
($500.00), or the total loss of a vessel, shall file with the Ohio Chief of the Division of Parks and
Watercraft a full description of the collision, accident or other casualty on a form prescribed by
the Chief.

(d) If the operator of the vessel involved in a collision, accident, or other casualty is
incapacitated, the investigating law enforcement officer shall file the required form as prescribed
by the Chief.

(RC 1547.59)

(e) Whoever violates this section is guilty of a minor misdemeanor.
(RC 1547.99(C))

Section 3. That this ordinance is declared to be an emergency measure and, provided
it receives the affirmative vote of two-thirds of all the members elected to Council, it shall take
effect and be in force immediately upon its passage and approval by the Mayor; otherwise it shall
take effect and be in force from and after the earliest period allowed by law.

KJK:rns
5-22-17
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