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PETITION TO ADD TERRITORY TO 
THE NORTHEAST OHIO ADVANCED ENERGY DISTRICT 
AND FOR SPECIAL ENERGY IMPROVEMENT PROJECT 

To:  The Mayor and City Council of the City of Cleveland, Ohio 

The undersigned does hereby respectfully petition the City of Cleveland, Ohio (the “City”) 
for the addition of territory to The Northeast Ohio Advanced Energy District (the “Advanced 
Energy District”) pursuant to Chapter 1710 of the Ohio Revised Code, as amended from time to 
time (the “Act”) and the rules and regulations governing the Advanced Energy District (such rules 
and regulations are collectively referred to in this Petition as the “Advanced Energy District 
Documents”). Attached to this Petition as Exhibit A is the approving resolution (“Approving 
Resolution”) of the Board of Directors (“Board”) of the Advanced Energy District approving the 
addition of real property to the Advanced Energy District as being in accordance with the 
Advanced Energy District Documents.  The undersigned acknowledges receipt of the Advanced 
Energy District Documents from the Advanced Energy District and by the execution and 
submission of this petition hereby agrees to the terms and provisions of the Advanced Energy 
District Documents. Capitalized words and terms used and not otherwise defined in this Petition 
shall have the meanings assigned to them in the Energy Project Cooperative Agreement (as defined 
below).   

The undersigned represents that he or she is the owner within 60 days of the date of 
submission of this Petition for purposes of Ohio Revised Code Section 1710.02(E) (“Owner”) or 
the duly authorized signatory or officer of the Owner of one hundred per cent of the property or 
properties set forth in Exhibit B (the “Assessed Property”), and that the Owner will develop and 
implement a “special energy improvement project,” as described in Exhibit C, (the “Project”) on 
each parcel of real property described in Exhibit B. 

In support of this petition, the undersigned petitioner(s) agree to and approve the following: 
1. Plan. The Project  will be developed and implemented in accordance with the Advanced
Energy District Documents, the Approving Resolution, an Energy Project Cooperative Agreement
(the “Energy Project Cooperative Agreement”) between the Owner, the City, the Advanced Energy
District, and the Northeast Ohio Public Energy Council (the “Investor”) and a Special Assessment
Agreement (the “Special Assessment Agreement”) by and among the Owner, the Advanced
Energy District, the City, the County Treasurer of Cuyahoga County, Ohio (the “County
Treasurer”), and the Investor.
2. Assessment for Special Energy Improvement Project. The undersigned as Owner of the
Assessed Property, hereby consents to, requests, and agrees in writing that the Assessed Property
be included within the Advanced Energy District. The Owner further petitions for 100% of the
Assessed Property to be assessed to pay costs of the Project, in accordance with the Advanced
Energy District Documents.
3. Project Costs to be Assessed and Collected. The Owner requests that (A) the whole costs
of the Project, other than any payments or other amounts required to be contributed by the Owner
or others for the Project costs under the Energy Project Cooperative Agreement, be specially
assessed, together with interest at the Applicable Rate and such other additional amounts as are
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necessary to repay the Project Advance and Administrative Expenses, in proportion to the benefits 
that may result from the Project upon the Assessed Property pursuant to Section 701.05 and 
Chapter 727 of the Revised Code, (B) those special assessments (the “Special Assessments”) be 
levied in accordance with the schedule attached to this Petition as Exhibit D, (C) any amounts so 
assessed be certified to the Cuyahoga County Fiscal Officer to be placed on the tax list and duplicate 
and (D) the Special Assessments be collected by the County Treasurer. 

In connection with this Petition and in furtherance of the purposes hereof, the Owner 
acknowledges that it has reviewed or has caused to be reviewed (A) the plans and specifications 
and the profiles for the Project, and (B) the estimate of costs of the Project and the estimate of 
amounts available from grants, loans and other moneys for Project costs as prepared by the Owner 
with the assistance of its Consultants, which are now on file with the Clerk of Council of the City. 
In connection with this Petition and in furtherance of the purposes of this Petition, the Owner also 
acknowledges that it has reviewed or has caused to be reviewed the estimated special assessments 
to be levied for the Project, which are now on file with the Clerk of Council and are set forth on 
Exhibit D to this Petition. 

In consideration for the Project, the Owner agrees (A) that the Special Assessments do not 
exceed the benefit to be received by the Assessed Property as a result of the Project, (B) that the 
Assessed Property is benefited by the Project in the proportionate amounts set forth below, (C) 
that the Assessed Property is the only property specially benefited by the Project and the only 
property that should be assessed for the Project, (D) that the Owner will pay promptly all 
installments of the Special Assessments levied against the Assessed Property as they become due, 
(E) that the determination by the Council of the Special Assessments against the Assessed Property 
pursuant to and in accordance with this Petition will be final, conclusive and binding upon the 
Owner, its successors and assigns and grantees of the Assessed Property and (F) to include in each 
deed conveying all or any portion of the Assessed Property (i) a reference to the Special 
Assessments allocable to the property or portion being conveyed, as determined and approved by 
the City and the Advanced Energy District, and (ii) a covenant running with such property to be 
bound by the provisions of this Petition and to timely pay the installments of the Special 
Assessments as they come due. The Owner further acknowledges and agrees that the Applicable 
Rate is substantially equivalent to the fair market rate or rates of interest that would have been 
borne by securities issued in anticipation of the collection of the Special Assessments if such 
securities had been issued by the City. 

In the event that at any time following the date of this Petition the Property is combined or 
subdivided into permanent parcels in the records of the Fiscal Officer of Cuyahoga County, Ohio, 
then the Petitioner hereby requests that the Special Assessments be allocated among the resulting 
parcels in proportion to the improved building square footage of the existing parcels that is 
contained in each resulting parcel that contains a portion of an existing parcel.  The Petitioner 
hereby certifies, represents, and warrants to the Advanced Energy District and the City that the 
portion of the Special Assessments allocated to each resulting parcel as described above will be in 
proportion to, and will not exceed, the special benefits to be conferred on the resulting parcel or 
resulting parcels by the Authorized Improvements identified in this Petition. 

4. Adjustment of the Special Assessments and of the Installments of Special Assessments 
to be Collected.  The levy and collection of the Special Assessments may be subject to adjustment 
pursuant to the provisions of the Energy Project Cooperative Agreement.  Pursuant to the Energy 
Project Cooperative Agreement, the City will take such actions as may be permitted by law and 
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are necessary to certify to the Cuyahoga County Fiscal Officer for collection any adjustment to 
any installment of the Special Assessments. 
5. Prepayment of Special Assessments.  The Special Assessments as to any parcel shall only 
be prepayable as provided in the Energy Project Cooperative Agreement. 
6. Waivers. The Owner consents and requests that the Special Assessments be levied and 
collected without limitation as to the value of the Assessed Property, and waive all the following 
relating to the Project and the Special Assessments: 

(1) Any and all rights, benefits and privileges specified by Sections 
727.03 and 727.06 of the Revised Code or by any other provision restricting these 
special assessments, including the right to consider the Special Assessments 
authorized by this Petition within the limitations contained in Ohio Revised Code 
Sections 727.03 and 727.06 applicable to the Special Assessments and any other 
special assessments properly levied now or in the future, and also including, but not 
limited to, any provision restricting these special assessments to 33-1/3% of the 
actual improved value of the Assessed Property as enhanced by the Project; 

(2) Any and all rights, benefits and privileges specified by Section 
727.04 of the Revised Code or by any other provision limiting special assessments 
for reimprovement when a special assessment has been levied and paid previously; 

(3) Any and all damages or claims for damages of whatsoever kind, 
character or description resulting from the Project or the construction of the Project, 
including but not limited to all rights, benefits and privileges specified by Sections 
727.18 through 727.22 and Section 727.43 of the Revised Code; 

(4) Any and all resolutions, ordinances and notices required for the 
construction of the Project, including the notice of the adoption of the resolution of 
necessity and the filing of estimated special assessments, any increase in the cost 
of labor and materials over the estimated cost, and the passage of the assessing 
ordinance, including but not limited to notices authorized and required by Sections 
727.13, 727.16, 727.17, 727.24 and 727.26 of the Revised Code; 

(5) Any and all irregularities and defects in the proceedings; 
(6) The right to strict construction of proceedings specified by Section 

727.40 of the Revised Code (the Owner hereby requesting and agreeing that the 
proceedings for the Project and the levying of the Special Assessments be liberally 
construed in all respects); 

(7) Any waiver of the lien of the Special Assessments after two years as 
specified by Section 727.34 of the Revised Code, (the Owner hereby requesting 
and agreeing that such lien against the properties it owns continue in force so long 
as any of the Special Assessments against them remain uncollected); and 

(8) Any and all rights, benefits and privileges specified by Sections 
727.12, 727.15, 727.23, 727.24, 727.25 and 727.251 of the Revised Code, including 
but not limited to the filing of plans, specifications, profiles and estimate of cost 
relating to the Project, the preparation and filing of estimated assessments and the 
right to file objections to the proposed assessment or to the cost of the labor and 
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materials for the Project, and the right to request a deferment of payment of those 
Special Assessments. 

 
The Owner, in accordance with Ohio Revised Code Section 1710.02(A), further agrees that 

the Property may be included in more than one district formed under Ohio Revised Code Chapter 
1710.  The Owner further agrees not to take any actions, or cause to be taken any actions, to place 
any of the Property in an agricultural district as provided for in Ohio Revised Code Chapter 929, 
and if any of the Property is in an agricultural district, the Owner, in accordance with Ohio Revised 
Code Section 929.03, hereby grants permission to collect any Special Assessments levied against 
such Property.   

The Owner further agrees and consents to the City Council promptly proceeding 
with all actions necessary to facilitate the acquisition, installation, equipment, and 
improvement of the Authorized Improvements and to impose the Special Assessments. 

The Owner further consents and requests that (A) all legislation required to be enacted to 
permit the Project to commence immediately be enacted at one Council meeting, including, 
without limiting the generality of the foregoing, the resolution of necessity specified in Section 
727.12 of the Revised Code, the ordinance to proceed specified in Section 727.23 of the Revised 
Code and the assessing ordinance specified in Section 727.25 of the Revised Code, (B) the Special 
Assessments be levied (and may be collected) before the Project is commenced and the actual cost 
of the Project is ascertained, and (C) notwithstanding Section 727.24 of the Revised Code, the 
Project be undertaken pursuant to the Cooperative Agreement. 

The Owner agrees that it will not contest, in a judicial or administrative proceeding, the 
Special Assessments levied against its properties for the Project. 
7. Transfer of Special Energy Improvement Project. In accordance with the Section 
1710.02(G)(4) of the Revised Code and the Act and Section 2o of Article VIII of the Ohio 
Constitution, the undersigned hereby requests that the City or the Board, acting as agent and on 
behalf of the City, sell, transfer, lease or convey the special energy improvement project to the 
undersigned in accordance with the Advanced Energy District Documents for public purposes as 
set forth in the Act, one purpose being to permit taxpayers (such as the Owner) that subsequently 
own special energy improvement projects to be able to claim federal investment tax credits, grants 
in lieu of tax credits, state grants, accelerated depreciation, renewable energy credits and other tax 
or monetary benefits (collectively, “Benefits”) available to taxpayers that own special energy 
improvement projects.  The undersigned agrees that it will apply for or cause others to apply for 
Benefits available to the undersigned in connection with the undersigned’s ownership of the 
Project as the consideration for such sale, transfer, lease or conveyance as determined by the Board 
in the Advanced Energy Documents.  
8. Boundaries. A legal description of the territory to be added to the Advanced Energy 
District and a definitive listing, as identified by parcel number, of such property or properties to 
be included in the Advanced Energy District are provided in Exhibit B. 
9. Improvements Plan.  If approved by the City, this Petition shall constitute an amendment 
and supplement to the Advanced Energy District’s Commercial-Industrial Program Project Plan, 
as amended (the “Improvements Plan”) to add the real property described on Exhibit B to the 
territory of the Advanced Energy District and to include the Project described on Exhibit C as 
“Authorized Improvements” (as defined in the Improvements Plan). 
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The Owner acknowledges and understands that the City and the Advanced Energy District 
will be relying upon this Petition in taking actions pursuant to it and expending resources. 
This Petition therefore shall be irrevocable and shall be binding upon the Petitioner, any 
successors, assigns, or affiliates of the Petitioner, the Property, and any grantees, mortgagees, 
lessees, or transferees of the Property. The Petitioner acknowledges that it has had the 
opportunity to be represented by legal counsel in this undertaking and has knowingly waived 
the rights identified in the Petition. 
The Owner further deposes and states that this Petition and actions provided for herein 
impose burdens and obligations upon the Property and provide for Special Assessments to 
be levied upon the Property in accordance with this Petition, and that this Petition is 
available for inspection at the office of the Clerk of Council of the City. 
The Cleveland City Council is hereby respectfully requested to approve, by resolution, this 
Petition to Add Territory to The Northeast Ohio Advanced Energy District and for Special 
Energy Improvement Project within 60 days of this Petition being filed with the City. 
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PETITION TO ADD TERRITORY TO  
THE NORTHEAST OHIO ADVANCED ENERGY DISTRICT  
AND FOR SPECIAL ENERGY IMPROVEMENT PROJECT 

Signature of Property Owner 

Date:   
 

SUPERIOR ROAD APARTMENTS LLC, an Ohio limited liability company 
 
By: __________________________ 
 
Name: __________________________ 
 
Title: __________________________ 
 
 
 

Address for notices to Superior Road Apartments LLC:  
 
11201 Shaker Boulevard 
Suite 203 
Cleveland, OH 44104 
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EXHIBIT A 
(To Petition) 

 
 

ADVANCED ENERGY DISTRICT BOARD 
APPROVAL TO ADD TERRITORY TO 

ADVANCED ENERGY DISTRICT AND FOR 
SPECIAL ENERGY IMPROVEMENT PROJECT 
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EXHIBIT B 
(To Petition) 

 
ASSESSED PROPERTY LEGAL DESCRIPTION 

 
The Assessed Property subject to this Petition and owned by Superior Road Apartments, 

LLC is located at 11201 Shaker Boulevard in Cleveland, Ohio with Cuyahoga County Permanent 
Parcel ID Number 128-08-009, and is described as follows: 
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EXHIBIT C 
(To Petition) 

SPECIAL ENERGY IMPROVEMENT PROJECT 
 

The real property owned by Superior Road Apartments LLC, located at 11201 Shaker 
Boulevard, Cleveland, Ohio, is the location at which the special energy improvements described 
below shall be constructed and installed, and shall exist (the “Project”). The legal description of 
the property is set forth on the attached Exhibit B. The property will be subject to special 
assessments for energy improvements in accordance with Ohio Revised Code Chapter 1710.  
 
Project Description 
The project consists of the acquisition, construction, installation, equipping, and improvement of 
the below listed eligible measures, which each constitute solar photovoltaic project or an “energy 
efficiency improvement” and all are “special energy improvement projects” pursuant to Ohio 
Revised Code Section 1710.01(I), to an existing industrial building.  
 
Eligible Measures  
The following is a list of eligible measures from the schedule of values. 
 
ECM Description Annual Energy 

Savings 
Cost 

Solar 247.5 kW roof mount solar 
photovoltaic array 

$35,000 $450,897.44 

Roof GAF TPO Roof System 141,000 kWh/$12,690 $204,638.56 
 
Total project component costs: $655,536.00 
Total project costs: $705,000.00 
Aggregate assessments: $927,127.20 
Estimated average semi-annual special assessments for 15 years: $30,904.24 
First semi-annual installment due: approximately February 1, 2025 
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EXHIBIT D 
(To Petition) 

SCHEDULE OF ANNUAL ASSESSMENTS 
 

SCHEDULE OF SPECIAL ASSESSMENTS 
FOR CUYAHOGA COUNTY PARCEL NO.: 

 
128-08-009* 

 
 The following schedule of Special Assessment charges shall be certified for collection in 
30 semi-annual installments to be collected with first-half real property taxes in calendar years 
2025 through 2039: 
 
 

[See Immediately Following Page] 
 
 
 
 
 
* As identified in the records of the Fiscal Officer of Cuyahoga County, Ohio as of September 15, 
2023. 
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Special 

Assessment 
Payment 

Date1 

Special Assessment 
Installment 
Amount2 

2/1/2025 $30,904.24 
7/1/2025 30,904.24 
2/1/2026 30,904.24 
7/1/2026 30,904.24 
2/1/2027 30,904.24 
7/1/2027 30,904.24 
2/1/2028 30,904.24 
7/1/2028 30,904.24 
2/1/2029 30,904.24 
7/1/2029 30,904.24 
2/1/2030 30,904.24 
7/1/2030 30,904.24 
2/1/2031 30,904.24 
7/1/2031 30,904.24 
2/1/2032 30,904.24 
7/1/2032 30,904.24 
2/1/2033 30,904.24 
7/1/2033 30,904.24 
2/1/2034 30,904.24 
7/1/2034 30,904.24 
2/1/2035 30,904.24 
7/1/2035 30,904.24 
2/1/2036 30,904.24 
7/1/2036 30,904.24 
2/1/2037 30,904.24 
7/1/2037 30,904.24 
2/1/2038 30,904.24 
7/1/2038 30,904.24 
2/1/2039 30,904.24 
7/1/2039 30,904.24 

                                                 
1 Pursuant to Ohio Revised Code Chapter 323, the Special Assessment Payment Dates identified above are subject 
to adjustment by the Cuyahoga County Fiscal Officer under certain conditions. 
2 Pursuant to Ohio Revised Code Section 727.36, the Cuyahoga County Fiscal Officer may charge and collect a fee 
in addition to the amounts listed in the above schedule. 
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EXHIBIT E 

 
NORTHEAST OHIO ADVANCED ENERGY DISTRICT ADVANCED ENERGY SPECIAL 

IMPROVEMENT DISTRICT 
(ADVANCED ENERGY DISTRICT) 

 
COMMERCIAL-INDUSTRIAL PROGRAM  

PROJECT PLAN 
 

The amended pilot commercial – industrial property assessed clean energy (PACE) program 
project plan of the Northeast Ohio Advanced Energy District Advanced Energy Special 
Improvement District (“Advanced Energy District”) provides guidelines to property owners 
desiring to develop special energy improvement projects as follows: 
 
Thank you for your interest in learning more about the amended pilot commercial – industrial 
property assessed clean energy (PACE) program of the Northeast Ohio Advanced Energy District 
Advanced Energy Special Improvement District (“Advanced Energy District”). The Advanced 
Energy District can provide for financing (“financing” or “funding”) for your special energy 
improvement project or a mechanism to secure financing obtained elsewhere secured by special 
assessment proceeds.  If you (“the property owner(s)”) wish to apply for financing (“financing” or 
“funding”) from the Advanced Energy District or utilize the assessment process as part of its 
amended pilot commercial-industrial PACE program (“Commercial-Industrial Program”), you 
should read and become familiar with the following terms and conditions for participation: 
 
Participation in the Advanced Energy District’s Commercial Industrial Program is limited to 
property owners who have agreed to add their real property to the Advanced Energy District and 
who otherwise meet the terms and conditions of the Advanced Energy District Commercial-
Industrial Program. These terms and conditions are addressed in this Project Plan, a Services Plan, 
a real property and company information verification form, an application or petition (Petition), 
and the governing documents forming the Advanced Energy District (i.e. articles of incorporation, 
code of regulations, and resolutions duly adopted by the board of directors of the Advanced Energy 
District and the applicable resolutions and ordinances of the city where your real property is 
located, such documents are hereinafter collectively referred to as “Governing Documents”), each 
of which property owner(s) must have reviewed and as necessary have agreed to or executed prior 
to participation. The Project Plan, the Services Plan, the Petition, the Governing Documents and 
an Assessment Schedule to be executed by you to participate in the Commercial-Industrial 
Program are hereinafter collectively referred to as the “Advanced Energy District Documents.” 
The Advanced Energy District Documents establish the terms of the Commercial-Industrial 
Program, including the addition of additional territory to the Advanced Energy District. You 
should become familiar with and understand the provisions of the Advanced Energy District 
Documents. By agreeing to or executing the Advanced Energy District Documents, you agree to 
the terms of the Advanced Energy District’s Commercial-Industrial Program. Each participating 
political subdivision in the Advanced Energy District and the Board of Directors of the Advanced 
Energy District reserve the right to amend the Commercial-Industrial Program terms and 
conditions from time to time as described in “Changes in the Commercial-Industrial Program 
Terms; Severability” below. 
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I. Purpose of the Commercial-Industrial Program 

 
The Commercial-Industrial Program is intended to assist property owners who own real property 
within participating political subdivisions with the financing of the acquisition, installation and 
improvement of special energy improvement projects, including, without limitation, solar 
photovoltaic, solar thermal energy, geothermal energy, customer-generated energy, or energy 
efficiency improvements, whether such real or personal property is publicly or privately owned, 
and any other “special energy improvement projects” authorized under Ohio Revised Code 
Chapter 1710, as the same may be amended from time to time (the “Authorized Improvements”), 
which Authorized Improvement shall be undertaken in accordance with the Act and the Plan, and 
by carrying out such other improvements and/or services in and for the benefit of the District as 
the Board (defined below) may determine and funds may allow, all as set forth in the Plan.  Each 
participating political subdivision has approved the creation of the Advanced Energy District to 
provide the source of financing for the Commercial-Industrial Program. Special Assessment 
Revenue Bonds will be issued on behalf of Advanced Energy District and proceeds from the sale 
of the special assessment revenue bonds will be used to finance Authorized Improvements that 
benefit properties within the District. Debt service on the special assessment revenue bonds and 
the costs of administering the Commercial-Industrial Program will be paid through special 
assessments levied by participating political subdivisions on real property in the Advanced Energy 
District. Special Assessment payments will be due and payable by property owner(s) at the same 
time real property taxes are due. 
 
There may be other types of financing available. Each participating political subdivision and 
the Advanced Energy District do not guarantee that the Commercial-Industrial Program is 
the best financing option for your situation. Please do your research and select the option 
that is most appropriate for you.  
 

II. Advanced Energy District’s Commercial-Industrial 
Program Process; Terms and Conditions; Services Plan; 
Statutory Requirements 

 
As discussed in more detail below, in order for you to receive financing and funding from the 
Advanced Energy District’s Commercial-Industrial Program, the following steps must occur1: 
 

First: You must review the eligibility requirements for Advanced Energy District 
Commercial-Industrial Property Assessed Clean Energy (PACE) program as set forth 
below. In order to participate in the Commercial-Industrial Program, you must meet the 
eligibility requirements. See “Eligibility” below. 
 
Second: You must apply for a funding reservation from the Advanced Energy District’s 
Commercial-Industrial Program as set forth in this Article II. Property owners may apply 
for the Advanced Energy District’s Commercial-Industrial Program by contacting any one 
of the seventeen participating political subdivisions in the Advanced Energy District for an 
application. The list of participating political subdivisions is listed under “Eligibility” 

                                                 
1 These steps are not necessary for Owners to secure other financing. 
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below. You will be required to fill out and complete a real property and company 
information verification form provided to you by the participating political subdivision. 
You will also receive a copy of the Advanced Energy District Documents, including this 
Project Plan, when you receive the real property and company information verification 
form. Upon submission of the real property and company information verification form, 
the participating political subdivision will forward your form to the Advanced Energy 
District for processing. 

 
Third: Upon submission of the real property and company information verification form, 
the Advanced Energy District will verify your eligibility to participate in the Commercial-
Industrial Program and if your property is eligible, the Advanced Energy District will begin 
working with you and one or more consultants, engineers or qualified installers that you 
may choose to assist you in planning the development of your Authorized Improvement 
and an estimated project cost. During this period of time, representatives of the Advanced 
Energy District will work with you and your consultants, engineers and qualified installers 
to assess the technical and economic feasibility of the Authorized Improvement project you 
are considering, including working with Advanced Energy District financial advisors, 
consultants and developers who will be available to offer guidance regarding special 
assessment revenue bond financing costs, including expected and maximum interests rates 
and expected and maximum estimated special assessments which the Advanced Energy 
District expects to be payable by you as property owner(s) in connection with your 
participation in the Commercial-Industrial Program. The costs of these services provided 
by the Advanced Energy District, its advisors and agents in assisting you as well as the 
costs of your consultants, engineers and qualified installers in determining the technical 
and economic feasibility of Authorized Improvements on your property may be included 
as part of the cost of your Authorized Improvements. The costs of Authorized 
Improvements will be eligible to be financed by special assessments paid by you for up to 
twenty-five years.  
 
Fourth: Upon your determining to proceed with a particular Authorized Improvement 
project design and plan, you must request and receive the approval of the Board of 
Directors of the Advanced Energy District that your project satisfies requirements of the 
Advanced Energy District Documents and that the territory of the Advanced Energy 
District should be increased to permit the addition of the territory which will be assessed 
to pay costs of your Authorized Improvements. Upon receipt of approval of the Board of 
Directors of the Advanced Energy District, you will then execute and file an application or 
Petition with Mayor and City Council of the participating political subdivision where the 
additional territory to the Advanced Energy District is proposed to be added. Advanced 
Energy District financial advisors, consultants or developers will have provided to you by 
that time the then currently anticipated interest rates on special assessment revenue bonds 
or other obligations to be issued to pay costs of your Authorized Improvements as well as 
the estimated special assessments to be paid by you for the financing of your Authorized 
Improvements and participation in the Commercial-Industrial Program.  
 
Fifth:  With your executing and filing a Petition with the Mayor and City Council of the 
participating political subdivision where your Project will be located, you as the property 
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owner have agreed to the levy and collection of special assessments against your real 
property to be added to the Advanced Energy District in accordance with the Petition and 
the Advanced Energy District Documents. Special Assessments will be levied and 
collected in any year however only in accordance with the Petition and only upon the sale 
of special assessment revenue bonds or other financing, the proceeds of which will be used 
to pay the costs of the Authorized Improvements. The timing for the sale of special 
assessment revenue bonds to pay costs of Authorized Improvements under the 
Commercial-Industrial Program will depend on the number of and size of Authorized 
Improvements and market conditions. 
 
Sixth: After your filing of the Petition and your compliance with the Advanced Energy 
District Documents, the Advanced Energy District and its financial advisors, consultants 
and developers will advise you as an owner of Property in the District of the 
commencement of marketing of the special assessment revenue bonds, if applicable, or 
other financing that will determine the actual interest rate(s) to be paid on special 
assessment revenue bonds to pay costs of your Authorized Improvements. The Special 
Assessments that will be payable by you annually as a property owner in the Advanced 
Energy District as part of the Commercial-Industrial Program is calculated based upon (a) 
the cost of the Authorized Improvement, (b) federal and state subsidies received by you as 
owner of the Authorized Improvement, (c) the interest rates payable on the special 
assessment revenue bonds and (d) administrative charges levied by the participating 
political subdivision to pay administrative costs. See: The “Services Plan.” 
 
No property owner participating in the Commercial-Industrial Program will be obligated 
to pay any Special Assessments under the Commercial-Industrial Program unless the 
property owner first executes an Assessment Schedule which will be prepared by the 
Advanced Energy District or its agents and staff only after the pricing of special assessment 
revenue bonds for the Commercial-Industrial Program. The Assessment Schedule will 
include a schedule of your annual or semiannual payments for participating in the 
Commercial-Industrial Program. Unless you agree with and execute the Assessment 
Schedule, you will not be responsible to pay Special Assessments under the Commercial-
Industrial Program. If you however execute the Assessment Schedule, you are agreeing to 
the levy and collection of Special Assessments in accordance with the Advanced Energy 
District Documents. If you do not execute the Assessment Schedule, you may be 
responsible to pay certain administrative costs of the Advanced Energy District to remove 
the lien of the Special Assessments from your property.  
 
Seventh: The proceeds of the sale of special assessment revenue bonds will be deposited 
with a qualified trustee. Disbursement of proceeds from such sale from the trustee held 
construction fund to pay Authorized Improvement costs will require the signature of an 
officer of the Advanced Energy District and the signature of an authorized officer of the 
applicable property owner. A qualified installer must complete the installation of 
Authorized Improvements on your property. See “Authorized Improvements; Qualified 
Installers” below. 
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Eighth: This Plan provides that the participating political subdivision that has approved (i) 
the addition to the territory of the Advanced Energy District and (ii) the Authorized 
Improvements to be constructed on the applicable property in the District has done so on 
behalf of the other participating political subdivisions in the Advanced Energy District. 
The participating political subdivision where your property within the District is located 
will be the initial owner of the Authorized Improvements. However, the Advanced Energy 
District, acting as agent for and on behalf of this participating political subdivision may 
transfer title to the Authorized Improvements to any taxpayer, including you as the property 
owner, who may then apply for and receive federal and state grants and other tax benefits 
associated with the ownership of the Authorized Improvements, including accelerated 
depreciation. The property owner should consult its own tax advisor as to the merits of 
owning the Authorized Improvements. 
 
Ninth: As a property owner within the Advanced Energy District, you will be expected to 
make special assessment payments in amounts and at the times as specified in the 
Advanced Energy District Documents. 
 

 Submission and approval of a real property and company information verification 
form or a Petition does not guarantee that you will receive financing or funding under the 
Commercial-Industrial Program. The ability to proceed with financing or funding will be 
dependent on the sale of special assessment revenue bonds or other obligations secured by 
Special Assessments to pay costs of the Authorized Improvements under the Commercial-
Industrial Program. The sale of special assessment revenue bonds or other obligations will 
depend on a number of factors including the number of and size of the Authorized 
Improvements and market conditions.  
 
 If you proceed to incur costs with Authorized Improvements prior to executing an 
Assessment Schedule, you risk incurring costs which may not be able to be financed as part 
of the Advanced Energy District’s Commercial-Industrial Program. In addition, 
disbursement of proceeds of special assessment revenue bonds or other obligations must be 
accomplished in accordance with the trust indenture and other documents securing the 
special assessment revenue bonds as well as the terms and conditions of the Advanced Energy 
District Documents.  
 
 Special Assessments. You, as a property owner must pay any special assessments 
levied against your property and certified for collection once an Assessment Schedule has 
been executed regardless of personal financial circumstances, the condition of the property, 
or the performance of the Authorized Improvements. Do not apply for financing if you are 
not certain you can pay the special assessments. Just as with any property-based debt such 
as a mortgage, the failure to pay your special assessments — in full or in part — will result 
in financial repercussions, including penalties, interest and, eventually, foreclosure of your 
property by Cuyahoga County. 
 
 If you use an escrow account to pay your semi-annual property taxes, you must notify your 
escrow company of your special assessment payments. You will need to increase your monthly 
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payments to the escrow account by an amount equivalent to your annual special assessments 
divided by 12 months. 
 
 Services Plan. The Board of the Advanced Energy District has also adopted a Services Plan 
that is part of the Advanced Energy District Documents that property owner(s) must agree to prior 
to participating in Advanced Energy District’s Commercial-Industrial Program. The Services Plan 
details costs of administration of the Commercial-Industrial Program. The Board of the Advanced 
Energy District is comprised of the duly appointed and designated persons who hold the office of 
economic development director in each of the initial participating political subdivisions within the 
Advanced Energy District. These Board members will approve an annual budget to administer the 
Commercial-Industrial Program and the annual costs of services will be included in the special 
assessments levied annually against each parcel of real property included within the Advanced 
Energy District. The amount levied for Advanced Energy District services rendered in any year as 
to any parcel of real property in the Advanced Energy District will be in proportion to the cost of 
the Authorized Improvements financed by special assessments on that parcel of real property to 
the total cost of all Authorized Improvements financed by special assessments in the Commercial-
Industrial Program. The Advanced Energy District may share information with any agents or other 
third parties as necessary to administer the Commercial-Industrial Program. See “Disclosure of 
Property Owner Information” below. 
 
 Renewable Energy Credits 
 
The Board of the Advanced Energy District may adopt rules governing renewable energy credits 
associated with Authorized Improvements financed with the proceeds of special assessment 
revenue bonds.  
 
 Statutory Requirements 
 
As provided in the Advanced Energy District Documents: 
 

(A) Additional territory may be added to the Advanced Energy District. The Advanced 
Energy District is formed for the purpose of developing the Authorized Improvements. 
There will be designated at least one Authorized Improvement for each parcel of real 
property included within such additional territory to be added to the Advanced Energy 
District. If Additional Territory is to be added to the Advanced Energy District, such 
addition will be in accordance with the Advanced Energy District Documents and the 
owner(s) of 100% of the real property to be added to the Advanced Energy District will 
petition the Mayor and Council of the participating political subdivision where the real 
property is located for inclusion of such real property in the Advanced Energy District. 
Prior to submission of the Petition, the Petition shall be approved by the Board of 
Directors of the Advanced Energy District in accordance with rules established by the 
Board for such purposes. The Petition necessary to add territory to the Advanced 
Energy District need not be approved by the Mayor and City Council of other 
participating political subdivisions in the Advanced Energy District where such real 
property is not located. Additional territory will be added to the Advanced Energy 
District with the approval of the Board of Directors of the Advanced Energy District 
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and the participating political subdivision where the real property is located all in 
accordance with the Advanced Energy District Documents and the Act. 

 
(B) The Advanced Energy District Documents may be amended with the majority vote of 

the board of directors of the Advanced Energy District held at a meeting in accordance 
with the Advanced Energy District Documents.  

 
(C) The board of directors of the Advanced Energy District possesses authority to 

implement plans and amend plans for public improvements, including the Authorized 
Improvements and public services in accordance with and as provided for in Sections 
1710.02(F), 1710.02(G) and 1710.06(A) of the Ohio Revised Code.  

 
(D) The public improvements to be provided by the Advanced Energy District are the 

Authorized Improvements included in each Petition; the area where the Authorized 
Improvements will be developed will be the area identified in each Petition requesting 
formation of the Advanced Energy District or requesting additional territory be added 
to the Advanced Energy District and the method of assessment shall be in proportion 
to the benefits that result from the Authorized Improvements, i.e. in proportion to the 
cost of each Authorized Improvement financed by special assessments to the cost of all 
Authorized Improvements financed by special assessments under the Commercial 
Industrial Program.  

 
(E) For purpose of levying an assessment, the board of directors of the District may 

combine levies for public services and Authorized Improvements into one special 
assessment to be levied against each specially benefited property in the Advanced 
Energy District.  

 
III. Eligibility 

 
In order to receive financing from the Advanced Energy District’s Commercial-Industrial Program 
or request the levy of special assessments through the Advanced Energy District’s Commercial-
Industrial Program, a property owner must meet the following requirements, as the same may be 
modified or amended by the Board of the District in its sole discretion: 
 

a. The property to be improved with the Authorized Improvements (the 
“subject property”) must be located within one or more of the following 
municipal corporations (each as “participating political subdivision”): 
City of Bedford, City Bedford Heights, City of Berea, City of Brooklyn, City 
of Brook Park, City of Cleveland, City of Cleveland Heights, City of Euclid, 
City of Middleburg Heights, City of Garfield Heights, City of Lakewood, 
City of Maple Heights, City of Parma, City of Parma Heights, City of Shaker 
Heights, City of South Euclid, City of University Heights, City of 
Warrensville Heights. 

 
b. The subject property must be used for commercial or industrial 

purposes, which generally includes all non-residential purposes. A 
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multi-family apartment building will qualify as a commercial building. 
The aggregate size of each of the Authorized Improvements to be 
assessed against parcels of real property to be added to the Advanced 
Energy District must result in energy improvement or efficiency gains 
satisfactory to the Advanced Energy District 

 
c. All owners of the fee simple title to the subject property must review, 

sign and approve the Advanced Energy District Documents. Therefore, 
before submitting an initial application, please ensure that all owners of 
the fee simple title to the subject property wish to participate in the 
Advanced Energy District Commercial-Industrial Program on the terms 
set forth in Advanced Energy District Documents. 

 
d. The Advanced Energy District recommends that the subject property 

receive an “energy audit” prior to participation in the Commercial-
Industrial Program, but participation in the program will not require 
fulfillment of any such energy audit.  

 
e. The property owner(s) and/or the owners of the Authorized 

Improvements must apply for the federal grant in lieu of tax credits 
under the American Recovery and Reinvestment Act of 2009. The federal 
grant in lieu of tax credit is equal to 30% of the qualified basis of the 
Authorized Improvements. Property owners must also apply for any 
available Ohio Energy Office grants. To the extent required by the 
Advanced Energy District, the property owner must assign each of the 
grants to the Advanced Energy District or its assigns in order to secure 
the payment of debt service on special assessment revenue bonds or 
other obligations issued to finance the property owner’s Authorized 
Improvements. 

 
f. The property owners(s) must agree to participate in surveys and 

program evaluations directed by the Advanced Energy District. 
 

g. The property owner(s) must not have declared bankruptcy in the past 7 
years. 

 
h. The property owners must be current in the payment of all obligations 

secured by the subject property, including property taxes, assessments 
and mortgages, and there must have been no notices of default filed on 
the subject property within the past 3 years (or since you took title to the 
subject property if it has been less than 3 years). The Advanced Energy 
District may review public records, including the County real property 
records, to verify compliance with this requirement. 

 
i. The property owners must not have involuntary liens, defaults or 

judgments applicable to the subject property in excess of $1,000. The 
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Advanced Energy District may review public records, including the 
County real property records and court documents, to verify compliance 
with this requirement. 

 
j. Because the Commercial-Industrial Program may involve issuance of 

special assessment revenue bonds or other obligations on behalf of the 
Advanced Energy District, the Advanced Energy District is concerned 
that property owners who participate in the program will pay their 
special assessments in full on a timely basis. Therefore, the Advanced 
Energy District reserves the right to request additional information, 
including a credit check, in its sole discretion and to deny applications 
based on any information that reflects on the likelihood that a property 
owner may not pay special assessments. 

 
IV. Authorized Improvements; Qualified Installers; Maximum Funding 

 
 Authorized Improvements.  At this time, the Commercial-Industrial Program may only be 
used to finance or secure the financing of Authorized Improvement installations. You are 
responsible for the Authorized Improvements installed on your property. You will need to address 
performance and other system-related issues directly with the installer according to the terms of 
your contract with the installer. The Advanced Energy District and its Commercial-Industrial 
Program is a financing program only. Neither the Advanced Energy District nor any of the 
Advanced Energy District’s participating political subdivisions are responsible for the 
system or its performance. 
 
 Qualified Installers.  The Authorized Improvements must be installed by installers that are 
registered with the State of Ohio. A list of State of Ohio registered installers is located at:    
http://www.development.ohio.gov/cms/uploadedfiles/CDD/OEE/NOFA%20Appendix%20F.pdf. 
If you choose to work with an installer that is not registered with the State of Ohio, you are not 
eligible for participation in the Commercial-Industrial Program. 
 
 By requiring that your installer be registered with the State of Ohio, the Advanced 
Energy District is not recommending a particular installer or warranting the reliability of 
any such installer. The Advanced Energy District’s Commercial-Industrial Program is a 
financing program only. Neither the Advanced Energy District nor the participating political 
subdivisions will participate in the resolution of any dispute between you and your installer. 
 
 Maximum Funding. The Advanced Energy District will only approve applications for 
funding in accordance with the Advanced Energy District Documents. As a general matter, the 
Commercial Industrial Program will only finance Authorized Improvements that do not exceed 
10% of the appraised value of the property to be assessed. The Advanced Energy District and 
the Commercial-Industrial Program will not provide financing for any costs in excess of this 
amount. The Advanced Energy District encourages you to do your research and receive bids 
from multiple installers before signing a contract. The Advanced Energy District is not 
responsible for determining the appropriate equipment, price or installer for your property. 
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V. Compliance with Existing Mortgages 
 
The filing of the Petition and the adoption by the participating political subdivision of an ordinance 
to proceed under Ohio Revised Code Section 727.25 will establish a lien on your property as 
security for your obligation to pay special assessments in accordance with the Petition and the 
Advanced Energy District Documents. The lien securing the obligation to pay special assessments 
may be senior to all private liens, including your purchase mortgage(s). Many loan documents 
limit the ability of a property owner to place liens upon property without the consent of the lender, 
or authorize the lender to obligate you to prepay obligations. Please confirm with your lender(s) 
that participation in the Commercial-Industrial Program will not adversely impact your 
rights with respect to any existing loan documents, or obligate you to prepay your special 
assessments. 
 

VI. Transfer or Resale of the Subject Property 
 
If you sell your property prior to the end of the special assessment period for your Authorized 
Improvement, the new owner will assume the obligation to pay special assessments. Ownership of 
any Authorized Improvements on the subject property will transfer to the new owner at the close 
of the real estate sale. 
 

VII. Grants and Tax Benefits 
 
Please consult with your tax advisors with respect to the state and federal tax consequences of 
participating in the Commercial-Industrial Program, including whether you will be eligible for 
federal energy tax credits as a result of your participation in the Commercial-Industrial Program 
and whether you can deduct the interest component of the special assessments from your state and 
federal income taxes. 
 
Neither the Advanced Energy District nor any participating political subdivision is 
responsible for the state or federal tax consequences of participating in the Commercial-
Industrial Program. 
 

VIII. Changes in State and Federal Law 
 
The ability to issue bonds to finance Commercial-Industrial Program Authorized Improvements is 
subject to a variety of state and federal laws. If those laws were to change after you have made 
application to the Advanced Energy District, the issuer of the special assessment revenue bonds or 
other obligations may be unable to issue the bonds or other obligations and the Advanced Energy 
District may be unable to fulfill your financing application. The Advanced Energy District shall 
have no liability as a result of any such change in law. 
 
 

IX. Releases and Indemnification 
   
You acknowledge that the Advanced Energy District has been created with the approval of the 
participating political subdivisions solely for the purpose of assisting the owners of property within 
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participating political subdivisions with the financing of Authorized Improvements, and that the 
Advanced Energy District and any participating political subdivision shall have no responsibility 
of any kind for, and shall have no liability arising out of, the installation, operation, financing, 
refinancing or maintenance of the Authorized Improvements. You agree that you and your 
successors in interest to fee simple title in the subject property shall be solely responsible for the 
installation, operation, financing, refinancing and maintenance of the Authorized Improvements. 
Participation in the program does not in any way obligate the Advanced Energy District or any 
participating political subdivision to protecting access with respect to any proposed developments 
that may shade the system. You hereby acknowledge that the subject property will be responsible 
for payment of special assessments regardless of whether the Authorized Improvements are 
properly installed or operate as expected. 
 
You agree to release, defend, indemnify, and hold harmless the Advanced Energy District and the 
participating political subdivisions, including their officers, directors, employees and agents, from 
and against any claims, actions, demands, costs, damages or lawsuits, arising out of or connected 
with your participation in the Advanced Energy District’s Commercial-Industrial Program. 
 

X. Changes in the Advanced Energy District’s Commercial-Industrial Program 
Terms; Severability 
 
The Advanced Energy District reserves the right to change this Advanced Energy District 
Commercial-Industrial Program Project Plan and the terms and conditions of the Advanced Energy 
District Documents at any time without notice; however, no such change will affect your obligation 
to pay special assessments as set forth in your petition and the Advanced Energy District 
Documents. Your participation in the Commercial-Industrial Program will be subject to the 
Advanced Energy District Document terms and conditions in effect from time to time during your 
participation. 
 
If any provision of the Advanced Energy District Documents is determined to be unlawful, void, 
or for any reason unenforceable, then that provision shall be deemed severable from these 
Advanced Energy District Documents and the Commercial-Industrial Program and shall not affect 
the validity and enforceability of any remaining provisions. 
 

XI. Disclosure of Property Owner Information 
 
You agree that the Advanced Energy District and any participating political subdivision may 
disclose your personal information to any agent of the Advanced Energy District or that 
participating political subdivision and that the Advanced Energy District, participating political 
subdivisions and its agents may disclose your information to third parties when such disclosure is 
essential to the conduct of the Advanced Energy District’s business or to provide services to you, 
including but not limited to where such disclosure is necessary to (i) comply with the law, legal 
process or our regulators, (ii) enable the Advanced Energy District and participating political 
subdivisions and their employees or consultants to provide services to you and to otherwise 
perform their duties and (iii) obtain and provide credit reporting information. We do not provide 
your personal information to third parties for telemarketing, e-mail or direct mail solicitation. 
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In order to receive funding for this program and to enable communication regarding the State of 
Ohio’s energy programs, you consent to the release of your name and contact information to your 
current electric utility. You further agree to the release of your name and contact information and 
your property’s utility usage data to the Advanced Energy District, its grantors and designated 
contractors for the purpose of conducting surveys and program evaluation of the Commercial-
Industrial Program. 
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EXHIBIT F 
 

NORTHEAST OHIO ADVANCED ENERGY DISTRICT ADVANCED ENERGY SPECIAL 
IMPROVEMENT DISTRICT 

(ADVANCED ENERGY DISTRICT) 
 

COMMERCIAL-INDUSTRIAL SERVICES PLAN 
 
The Northeast Ohio Advanced Energy District Advanced Energy Special Improvement District 
(“Advanced Energy District”) intends to deliver services pursuant to this Commercial-Industrial 
Services Plan (the "Services Plan"), in such manner as will be determined from time to time by the 
District's board of directors (the "Board"). This Services Plan is designed to provide ongoing 
services to the properties in the Advanced Energy District during the years 2010 to 2035. This 
Services Plan may be amended by the Board. The Services Plan includes all terms and provisions 
of the Advanced Energy District Documents, which are incorporated herein by reference as if fully 
written herein. The services to be provided are as follows: 
 
MARKETING AND PROMOTION SERVICES 
 
Services to market Commercial-Industrial Program and promote the image of the region through 
the following examples: 
 
Development of Literature and Brochures 
Sponsored Media campaigns 
Public Relations 
Data collection and information management 
Cooperative programs with members 
Electronic and printed marketing materials 
Special Events 
 
PROGRAM DESIGN SERVICES 
 
Comprehensive design services to establish and maintain the strongest possible legal and 
programmatic framework for the Commercial-Industrial PACE program. 
 
PROGRAM ADMINISTRATION SERVICES 
 
Provide community education, application acceptance, and real-time program tracking. 
Administrative services include: 
 
Education & Marketing 
Application Processing 
Property Underwriting 
Project Verification 
Quality Assurance 
Customer Service 
Origination and Closing Process 
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SPECIAL ASSESSMENT ADMINISTRATION SERVICES 
 
Administrative services related to the Special Assessments are associated with the annual 
determination of the Special Assessments to be collected from the subject properties of the 
Advanced Energy District, management of bond funds and accounts relating to Special 
Assessments, and providing public information. These services will be provided pursuant to a 
Cooperative Agreement ("Cooperative Agreement") to be executed between each of the 
participating political subdivisions, the issuer of the special assessment revenue bonds and the 
District. These bond administration services may also be included as part of a separate 
Administration Agreement and paid from assessment payments as provided in the Indenture 
securing Bonds. If so, no separate special assessment for administration services for Bonds will be 
included as part of the Services Plan, but rather will be included as part of the separate 
Administration Agreement. Services include: 
 
 A. Calculate the Reduction of the Special Assessments for the Following Year 

 
This task involves calculating the amount of the reduction of the Special Assessments to be 
collected in the following year by each participating political subdivision and includes the 
following sub-tasks: 
 
(1)  Determine Annual Bond Payments: Identify expenses of the special assessment revenue 
bonds or other obligations secured by the Special Assessments (collectively, "Obligations"), 
including annual debt service charges, administrative expenses, and other expenses as provided 
for in the trust agreement securing he Obligations. This determination shall be made using the 
definitions of "Annual Bond Payments" and other relevant defined terms and including any 
contingencies permitted by the trust agreement as the same may appear in the trust agreement 
securing the Obligations, a copy of which will be provided to the District at the closing of the 
Obligations. 
 
(2)  Determine Annual Available Amounts: Prepare reconciliation, on dates as may be required, 
to determine value of amounts held in funds established under the trust agreement, interest 
earnings, and other credits which may be applied to pay debt service and other expenses under the 
trust agreement. This determination shall be made using the definitions of "Annual Available 
Amounts" and related definitions under the trust agreement. 
 
(3)  Calculate the Annual Required Assessments: Based on the estimates of annual expenses 
and assets of Obligations incurred to pay costs of special energy improvement projects, including 
annual debt service charges, administrative expenses and other expenses as provided for in the 
Plan, the Petition and documents securing the Obligations, including any contingency required by 
any trust agreement securing the Obligations, the District shall calculate the Annual Required 
Assessments to be collected in the following year through the imposition of the Special 
Assessments that will be collected by the applicable participating political subdivision levying the 
Special Assessments. This determination shall be made using the definitions of "Annual Bond 
Payments," "Annual Available Amounts," "Annual Required Assessments" and related definitions 
under the trust agreement securing the Obligations. 
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(4)  Determine Special Assessments for the Assessed Properties: Based on the Annual Required 
Assessment and the provisions of applicable Petitions and the Plan, the District shall determine 
the Special Assessment to be imposed on each parcel within the District. 
 
 B. Prepare Certification of Special Assessments to the County Auditor 
 
This task involves certifying the Special Assessments to be collected from each parcel within the 
District to the County Auditor no later than the second Monday in September each year. The 
District shall coordinate with each of the participating political subdivisions and the County 
Auditor to provide the information required to certify the Special Assessments for inclusion on the 
general tax list and duplicate and to be collected in semiannual installments. 
 
 C. Support Services Related to Billing of the Special Assessments 
 
(1)  Present Findings to the Board: The annual report about the Special Assessments prepared 
by the District will be provided to the Board for its approval, and a copy of such report will be 
provided to each of the participating political subdivisions. 
 
(2)  Approval of Special Assessments by the City Councils of each of the participating political 
subdivisions: The certification of Special Assessments to be provided to the County Auditor will 
be submitted to the City Council of each participating political subdivision for its approval prior 
to its submission to the County Auditor. 
 
(3)  Certification to the County Auditor: Once approved by the City Council of each 
participating political subdivision, the District will be responsible for submitting to the County 
Auditor the District's annual certification of the total amount of the Special Assessment to be 
collected each year, and of the Special Assessments to be collected from each parcel in semiannual 
installments. Such annual certification of Special Assessments shall be provided to the County 
Auditor no later than the second Monday in September. Assistance will be provided to each 
participating political subdivision, the County Auditor, County Treasurer, or other officials of the 
County as is necessary for the levy of Special Assessments. 
 
(4)  Supplemental Billing: The District shall assist the County with any supplemental billing 
that should be necessary. Any Special Assessments rejected by the County Auditor (e.g., the tax 
parcel number is no longer valid) will be corrected and resubmitted. 
 
 D. Dispute Resolution; Administrative Review of the Special Assessments and Other 
Calculations 
 
An owner of a parcel claiming that a calculation error has been made in the amount of the Special 
Assessments to be collected from a parcel or in any other calculation required to be made hereunder 
shall send a written notice describing the error to the Board of the Advanced Energy District (or 
such other entity as may be designated by the Board of the Advanced Energy District to hear such 
claims) not later than thirty (30) days after having paid the Special Assessment Installment 
Payment in accordance with the Assessment Schedule which is alleged to have been calculated 
incorrectly or within thirty (30) days of receiving notice of any other calculation, prior to seeking 
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any other remedy. The Board of the Advanced Energy District (or such other entity as may be 
designated by the Board of the Advanced Energy District to hear such claims) shall promptly 
review the notice, and if necessary, meet with the property owner, consider written and oral 
evidence regarding the alleged error and decide whether, in fact, such a calculation error occurred. 
If the Board of the Advanced Energy District (or other entity designated by the Board) determines 
that a calculation error did in fact occur that requires the Special Assessments to be modified or 
changed in favor of the property owner, a cash refund shall not be made (except for the final year 
during which Special Assessments shall be collected), but an adjustment may be made in the 
amount of the Special Assessments to be paid in the following year. The decision of the Board of 
the Advanced Energy District (or other entity designated by the Board) regarding an error in the 
levy of the Special Assessments or any other calculation shall be conclusive as long as there is a 
reasonable basis for the determination of the Board (or other entity designated by the Board). 
Notwithstanding any other provision of the Advanced Energy District Documents to the contrary, 
the undersigned agrees that it and its successors shall have only the remedies provided for in this 
paragraph, and shall have no recourse to any participating political subdivision, the Advanced 
Energy District, issuer of the special assessment revenue bonds for the Project or the Trustee in 
respect of amounts levied or collected other than in accordance with the Advanced Energy 
Documents. 
 
DELINQUENCY MANAGEMENT 
 
These services are provided only if the Special Assessments are levied and there are delinquencies 
in the payment of the Special Assessments. 
 
 A. Delinquent Special Assessments Report 
 
After the end of each collection period, the District will prepare for the Board a report which lists 
each parcel delinquent in the payment of the Special Assessments and the corresponding amount 
of delinquency, plus penalties. The District will also provide each participating political 
subdivision with a copy of this report. 
 
 B. Delinquency Follow-Up 
 
This task entails the preparation and mailing of demand letters to property owners with a 
delinquent Special Assessments and is performed if requested by the issuer of the Obligations or 
a participating political subdivision. 
 
  (1) Preparation and Mailing of Delinquency Letters 
 

The District will assist each participating political subdivision with the collection 
of Special Assessments. Unless otherwise directed by a participating political 
subdivision, the issuer of the Obligations, or the trustee for the Obligations, the 
District will send reminder letters to property owners with delinquent Special 
Assessments. After thirty days, if the Special Assessments are still delinquent, a 
payment demand letter will be mailed informing the property owner that the 
property will be subject to a tax sale if the delinquency is not cured. The District 
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shall cooperate with and assist the applicable participating political subdivision(s), 
the issuer of the Obligations, and the County Auditor in their efforts to collect any 
delinquent Special Assessments. 
 
 (2) Coordination with Delinquent Property Owners 
 
The District will coordinate with and answer questions from delinquent property 
owners to whom demand letters were mailed. 
 
 (3) Inform the issuer of Obligations Regarding Special Circumstances 
 
The District will keep the issuer of Obligations informed of special circumstances 
that come to the attention of the District, such as bankruptcies and foreclosures. 
 
 (4) Preparation of Delinquency Report 
 
The District will prepare a delinquency report which identifies all parcels for which 
demand letters were sent, any payments received, the payment date, and any 
amounts still delinquent as of January 31. The District will coordinate with the 
County regarding the procedures related to a tax sale for delinquent Special 
Assessments. 
 

SUPPLEMENTAL SERVICES 
 
To the extent that the Board may determine and funds may allow, the District may provide 
supplemental services designed to increase appreciation for the District, strengthen the 
cohesiveness of the District, and improve communication among members of the District and 
public agencies, such as providing access to data and information collected by the District, 
displaying informational banners in participating political subdivisions, and attending City 
Council meetings of participating political subdivisions when issues are discussed relevant to the 
District. 
 
BUDGET 
 
The portion of the cost of the Services Plan that will be assessed to property owners which will be 
determined by the board of the Special Improvement District subject to increase as the number of 
Authorized Improvements financed with District financing increases. The Board will determine 
how to allocate funds among the services to be provided. 
 
By March 1st of each year, the Treasurer of the Board, as directed by the Board, will produce or 
cause to be produced and make available to the members of the District and the Board an annual 
report describing the services delivered, revenues received, expenditures made, and other 
information about the activities of the District. 
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By November 1st of each year or as soon thereafter as possible, the Treasurer of the Board, as 
directed by the Board, will produce or cause to be produced an annual budget for the following 
calendar year. 
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EXHIBIT G 
 

NORTHEAST OHIO ADVANCED ENERGY DISTRICT ADVANCED ENERGY SPECIAL 
IMPROVEMENT DISTRICT 

(ADVANCED ENERGY DISTRICT) 
 

ARTICLES OF INCORPORATION 
 

 



 

G-2 
18913282v4 

 

 
 



 

G-3 
18913282v4 

 



 

G-4 
18913282v4 

 



 

G-5 
18913282v4 

 



 

G-6 
18913282v4 

 



 

G-7 
18913282v4 

 



 

G-8 
18913282v4 

 



 

G-9 
18913282v4 

 



 

G-10 
18913282v4 

 



 

G-11 
18913282v4 

 



 

G-12 
18913282v4 

 



 

G-13 
18913282v4 

 
 

 



  

___________________________________________________________________ 
 
 

ENERGY PROJECT COOPERATIVE AGREEMENT 
 
 

by and among 
 
 

CITY OF BEDFORD, OHIO, CITY OF BEDFORD HEIGHTS, OHIO, CITY OF 
BEREA, OHIO, CITY OF BRECKSVILLE, OHIO, CITY OF BROOK PARK, 
OHIO, CITY OF BROOKLYN, OHIO, CITY OF CLEVELAND, OHIO, CITY 
OF CLEVELAND HEIGHTS, OHIO, CITY OF EAST CLEVELAND, OHIO, 
CITY OF EUCLID, OHIO, CITY OF FAIRVIEW, OHIO, CITY OF GARFIELD 
HEIGHTS, OHIO, CITY OF LAKEWOOD, OHIO, CITY OF MAPLE 
HEIGHTS, OHIO, CITY OF MIDDLEBURG HEIGHTS, OHIO, VILLAGE OF 
MORELAND HILLS, OHIO, CITY OF PARMA, OHIO, CITY OF PARMA 
HEIGHTS, OHIO, CITY OF SHAKER HEIGHTS, OHIO, CITY OF SOLON, 
OHIO, CITY OF SOUTH EUCLID, OHIO, CITY OF UNIVERSITY HEIGHTS, 
OHIO ADVANCED ENERGY SPECIAL IMPROVEMENT DISTRICT, INC., 
D/B/A: 

 
NORTHEAST OHIO ADVANCED ENERGY DISTRICT; 

 
 

SUPERIOR ROAD APARTMENTS LLC; 
 
 

NORTHEAST OHIO PUBLIC ENERGY COUNCIL; and 
 
 

CITY OF CLEVELAND, OHIO 
 

 
 
 

  
Dated as of [___], 20[__] 

 
 

___________________________________________________________________ 
 
 

BRICKER & ECKLER LLP 



 

  

ENERGY PROJECT COOPERATIVE AGREEMENT 
 

THIS ENERGY PROJECT COOPERATIVE AGREEMENT (the Agreement) is made 
and entered into as of [___], 2023 (the Closing Date), by and among THE CITY OF BEDFORD, 
OHIO, CITY OF BEDFORD HEIGHTS, OHIO, CITY OF BEREA, OHIO, CITY OF 
BRECKSVILLE, OHIO, CITY OF BROOK PARK, OHIO, CITY OF BROOKLYN, OHIO, 
CITY OF CLEVELAND, OHIO, CITY OF CLEVELAND HEIGHTS, OHIO, CITY OF EAST 
CLEVELAND, OHIO, CITY OF EUCLID, OHIO, CITY OF FAIRVIEW, OHIO, CITY OF 
GARFIELD HEIGHTS, OHIO, CITY OF LAKEWOOD, OHIO, CITY OF MAPLE HEIGHTS, 
OHIO, CITY OF MIDDLEBURG HEIGHTS, OHIO, VILLAGE OF MORELAND HILLS, 
OHIO, CITY OF PARMA, OHIO, CITY OF PARMA HEIGHTS, OHIO, CITY OF SHAKER 
HEIGHTS, OHIO, CITY OF SOLON, OHIO, CITY OF SOUTH EUCLID, OHIO, CITY OF 
UNIVERSITY HEIGHTS, OHIO ADVANCED ENERGY SPECIAL IMPROVEMENT 
DISTRICT, INC., doing business under the registered trade name NORTHEAST OHIO 
ADVANCED ENERGY DISTRICT, a nonprofit corporation and special improvement district 
duly organized and validly existing under the laws of the State of Ohio (the State) (the ESID), 
SUPERIOR ROAD APARTMENTS LLC, a limited liability company duly organized and validly 
existing under the laws of the State (the Owner), NORTHEAST OHIO PUBLIC ENERGY 
COUNCIL a council of governments duly organized and validly existing under the laws of the 
State (the Investor), and the CITY OF CLEVELAND, OHIO, a municipal corporation duly 
organized and validly existing under the constitution and laws of the State (the City) (the 
capitalized terms used in this Agreement and not defined in the preamble and recitals have the 
meanings stated in Exhibit A to this Agreement): 

A. The ESID was created under Ohio Revised Code Chapters 1702 and 1710 and 
established pursuant to a Petition for Creation of Energy Special Improvement District and for 
Special Assessments for Special Energy Improvement Projects approved by Resolution No. 1078-
10 of the City Council of the City (the “City Council”).  Pursuant to the same action, the Northeast 
Ohio Advanced Energy District Program Plan (as amended and supplemented from time to time, 
the “Plan”) was adopted as a plan for public improvements and public services under Ohio Revised 
Code Section 1710.02(F). 

B. The ESID is an energy special improvement district and nonprofit corporation duly 
organized and validly existing under the laws of the State to further the public purpose of 
implementing special energy improvement projects pursuant to the authority in Ohio Revised Code 
Chapter 1710 and Article VIII, Section 2o of the Ohio Constitution. 

C. On [___], [__] by its Ordinance No. [___], the City Council approved the Petition 
to Add Territory to the Northeast Ohio Advanced Energy District and for Special Energy 
Improvement Project (the “Petition”) submitted to the City by the Owner.  

D. Pursuant to the Plan, the ESID, among other services, shall assist property owners, 
whether private or public, who own real property within participating political subdivisions to 
obtain financing for special energy improvement projects. 

E. In order to obtain financing for special energy improvement projects and to create 
special assessment revenues available to pay and repay the costs of special energy improvement 
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projects, the Petition requested that the City Council levy Special Assessments against the Owner’s 
property as more fully described in the Petition. 

F. The ESID, the Owner, the Investor, and the City (collectively the Parties, and each, 
a Party) each have determined that the most efficient and effective way to implement the 
financing, acquisition, construction, equipping, improvement, and installation of energy special 
improvement projects and to further the public purposes set forth above is through this Agreement, 
pursuant to the Special Assessment Act and on the terms set forth in this Agreement, with (i) the 
Investor providing the Project Advance to finance the costs of the special energy improvement 
projects described in the Petition, and making disbursements to the Owner for such projects, (ii) 
the ESID and the Owner cooperating to acquire, construct, equip, improve, and install special 
energy improvement projects, (iii) the Owner agreeing to make Special Assessment payments in 
an aggregate amount that will provide revenues sufficient to pay or repay the permitted costs of 
the special energy improvement projects, (iv) the City agreeing to assign all Special Assessment 
payments actually received by the City to the Investor in consideration for the Investor making the 
Project Advance, and the City agreeing to transfer all Special Assessment payments actually 
received by the City to the Investor to cause the repayment of the Project Advance; and (v) the 
ESID agreeing to assign to the Investor any of its right, title, or interest in and to the Special 
Assessments which it may have by operation of law, this Agreement, or otherwise; provided that 
a portion of the Special Assessments may be retained by, or be payable to, the City, the County 
Fiscal Officer, or the ESID, all pursuant to and in accordance with this Agreement. 

G. The Parties each have full right and lawful authority to enter into this Agreement 
and to perform and observe its provisions on their respective parts to be performed and observed, 
and have determined to enter into this Agreement to set forth their respective rights, duties, 
responsibilities, obligations, and contributions with respect to the implementation of special energy 
improvement projects within the ESID. 

NOW, THEREFORE, in consideration of the promises and the mutual representations, 
warranties, covenants, and agreements contained in this Agreement, the Parties agree as follows; 
provided, that any obligation of the ESID created by or arising out of this Agreement never shall 
constitute a general obligation, bonded indebtedness, or a pledge of the general credit of the ESID, 
or give rise to any pecuniary liability of the ESID, but any such obligation shall be payable solely 
from the Special Assessments and Delinquency Amounts actually received by the ESID, if any; 
and provided, further, that any obligation of the City created by or arising out of this Agreement 
never shall constitute a general obligation, bonded indebtedness, or a pledge of the general credit 
of the City, or give rise to any pecuniary liability of the City, but any such obligation shall be 
payable solely from the Special Assessments actually received by the City, if any: 

ARTICLE I: DEFINITIONS 

Section 1.1. Use of Defined Terms.  In addition to the words and terms defined 
elsewhere in this Agreement or by reference to another document, words and terms used in this 
Agreement shall have the meanings set forth in Exhibit A to this Agreement unless the context or 
use clearly indicates another meaning or intent.  Definitions shall apply equally to both the singular 
and plural forms of any of the words and terms.  Words of any gender include the correlative words 
of the other gender, unless the sense indicates otherwise. 
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Section 1.2. Interpretation.  Any reference in this Agreement to the ESID, the ESID 

Board, the Owner, the City, the City Council, the Investor, or to any member or officer of any of 
the foregoing, includes entities or officials succeeding to their respective functions, duties or 
responsibilities pursuant to or by operation of law or lawfully performing their functions. 

 Any reference to a section or provision of the Constitution of the State or the Special 
Assessment Act, or to a section, provision or chapter of the Ohio Revised Code or any other 
legislation or to any statute of the United States of America, includes that section, provision, or 
chapter as amended, modified, revised, supplemented, or superseded from time to time; provided, 
however, that no amendment, modification, revision, supplement, or superseding section, 
provision, or chapter shall be applicable solely by reason of this provision if it constitutes in any 
way an impairment of the rights or obligations of the Parties under this Agreement. 
 

Section 1.3. Captions and Headings.  The captions and headings in this Agreement are 
solely for convenience of reference and in no way define, limit, or describe the scope or intent of 
any of this Agreement’s Articles, Sections, subsections, paragraphs, subparagraphs or clauses. 

ARTICLE II: COOPERATIVE ARRANGEMENTS; ASSIGNMENT OF SPECIAL 
ASSESSMENTS 

Section 2.1. Agreement Among the City, the ESID, the Owner and the Investor.  The 
Owner and the ESID have requested the assistance of the Investor and the City in the financing of 
special energy improvement projects within the ESID. For the reasons set forth in this Agreement’s 
Recitals—which Recitals are incorporated into this Agreement by this reference as a statement of 
the public purposes of this Agreement and the intended arrangements among the Parties—the City 
and the ESID have requested the assistance and cooperation of the Investor in the collection and 
payment of Special Assessments in accordance with this Agreement. The Parties intend this 
Agreement to be, and it shall be, an agreement among the Parties to cooperate in the financing, 
acquisition, construction, equipping, improvement, and installation of “special energy 
improvement projects,” pursuant to Ohio Revised Code Chapter 1710, and as that term is defined 
in Ohio Revised Code Section 1710.01(I). The Parties intend this Agreement’s provisions to be, 
and they shall be construed as, agreements to take effective cooperative action and to safeguard 
the Parties’ interests.   

 Upon the considerations stated above and upon and subject to the terms and conditions of 
this Agreement, the Investor, on behalf of the Parties, shall make the Project Advance available to 
the Owner to pay the costs of the Project. The City and the ESID shall assign the Special 
Assessments actually received by the City or the ESID, respectively, to the Investor, and the City 
shall pay the Special Assessments actually received by the City to the Investor; provided, however, 
that the City, the ESID, and the Investor intend that the City shall receive all Special Assessments 
and Delinquency Amounts from the County Treasurer and shall transfer, set over, and pay all 
Special Assessments and Delinquency Amounts received from the County Treasurer directly to 
the Investor at the times and in the manner provided in this Agreement.  The City, the ESID, and 
the Investor intend and agree that the Investor shall pay (i) to the ESID, out of the Special 
Assessments received by the Investor, a semi-annual ESID Fee for the ESID’s administrative 
expenses and (ii) to the City, out of the Special Assessments received by the Investor, the semi-
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annual City Fee for the City’s administrative expenses; provided, however that if the amount of 
Special Assessments received by the Investor, in any year are insufficient to pay the principal of, 
and interest on, the Project Advance due in that year, the semi-annual ESID Fee due to the ESID, 
and the semi-annual City Fee to the City, the Special Assessments received shall first be applied 
to the payment of interest on the Project Advance, then to the repayment of the principal of the 
Project Advance, then to the payment of the semi-annual ESID Fee, and then to the payment of 
the semi-annual City Fee. 
 
 Notwithstanding anything in this Agreement to the contrary, any obligations of the City 
under this Agreement, including the obligation to transfer the Special Assessments and 
Delinquency Amounts received by the City to the Investor shall be a special obligation of the City 
and shall be required to be made only from Special Assessments actually received by or on behalf 
of the City, if any. The City’s obligations under this Agreement are not and shall not be secured 
by an obligation or pledge of any moneys raised by taxation. The City’s obligations under this 
Agreement do not and shall not represent or constitute a debt or pledge of the City’s faith and 
credit or taxing power, and the ESID, the Owner, and the Investor do not have and shall not have 
any right to have taxes levied by the City for the transfer of the Special Assessments. 
  
 

Section 2.2. Special Assessments; City Transfer of Special Assessments. 

(a) The Special Assessment Proceedings.  The City has taken all necessary actions 
required by the Special Assessment Act to levy and collect the Special Assessments 
on the Property.  

Pursuant to Ohio Revised Code Section 727.33, the City has certified the Special 
Assessments to the County Fiscal Officer for collection, and the Parties agree that 
the County Fiscal Officer shall collect the unpaid Special Assessments with and in 
the same manner as other real property taxes and pay the amount collected to the 
City.  The Parties intend that the County Fiscal Officer and the County Treasurer 
shall have the duty to collect the Special Assessments through enforcement 
proceedings in accordance with applicable law. 

(b) Collection of Delinquent Special Assessments.  The ESID and the Investor are 
hereby authorized to take any and all actions as assignees of and, to the extent 
required by law, in the name of, for, and on behalf of, the City to collect delinquent 
Special Assessments levied by the City pursuant to the Special Assessment Act and 
to cause the lien securing the delinquent Special Assessments to be enforced 
through prompt and timely foreclosure proceedings, including, but not necessarily 
limited to, filing and prosecution of mandamus or other appropriate proceedings to 
induce the County Prosecutor, the County Fiscal Officer, and the County Treasurer, 
as necessary, to institute such prompt and timely foreclosure proceedings.  The 
proceeds of the enforcement of any such lien shall be deposited and used in 
accordance with this Agreement.   

(c) Prepayment of Special Assessments.  The Parties agree that the Special 
Assessments assessed against the Property and payable to the City pursuant to the 
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Special Assessment Act may be prepaid to the Investor by the Owner in accordance 
with Section 4.7 of this Agreement.  Except as set forth in this Section 2.2(c) and 
Section 4.7 of this Agreement, the Owner shall not prepay any Special 
Assessments.  Notwithstanding the foregoing, if the Owner attempts to cause a 
prepayment of the Special Assessments by paying to the County Treasurer any 
amount as a full or partial prepayment of Special Assessments, and if the City shall 
have knowledge of the same, the City immediately shall notify the Investor and, 
unless provided the express written consent of the Investor the City shall not cause 
any reduction in the amount of Special Assessments.  Except as specifically 
provided in this Agreement to the contrary, no other action pursuant to any 
provision of this Agreement shall abate in any way the payment of the Special 
Assessments by the owners of property or the transfer of the Special Assessments 
by the City to the Investor. 

(d) Reduction of Special Assessments.  The Parties agree that the Special Assessments 
may be subject to reduction, but only upon the express written consent or 
instruction of the Investor.  If the Owner causes the Special Assessments to be 
prepaid in accordance with Sections 2.2(c) and 4.7 of this Agreement or upon a late 
payment subject to Section 6.2, upon the City’s receipt of the express written 
consent or instruction of the Investor, the City shall certify to the County Fiscal 
Officer, prior to the last date in the then-current tax year on which municipal 
corporations may certify special assessments to the County Fiscal Officer, a 
reduction in the amount of Special Assessments collected such that, following such 
reduction, the amount of Special Assessments remaining, if any, to be paid shall be 
equal to the amounts necessary to pay, as and when due, the remaining outstanding 
principal of the Project Advance, if any, together with interest at the annual rate of 
3.50%, a semi-annual ESID Fee payable to the ESID, a semi-annual City Fee 
payable to the City, and an administrative fee payable to the Investor for servicing 
the Project Advance and the collection of Special Assessments collected with each 
semi-annual installment at an annual rate of 0.125%.  The parties acknowledge and 
agree that County Fiscal Officer may calculate, charge, and collect a collection fee 
on each installment of the Special Assessments in an amount to be calculated, 
charged, and collected by the County Fiscal Officer, and which the County Fiscal 
Officer deems necessary to defray the expenses of collecting the Special 
Assessments, pursuant to Ohio Revised Code Section 727.36, which fee is in 
addition to the amount of the Special Assessments and other related interest, fees, 
and penalties.  Notwithstanding anything in this Agreement to the contrary, the City 
shall not cause any reduction in the amount of Special Assessments without the 
prior written consent or instruction of the Investor.   

(e) Assignment of Special Assessments.  The City agrees that it shall establish its funds 
for the collection of the Special Assessments as separate funds maintained on the 
City’s books and records and to be held in the custody of a bank with which the 
City maintains a depository relationship. The City hereby assigns to the Investor all 
of its right, title and interest in and to: (i) the Special Assessments received by the 
City under this Agreement, (ii) the City’s special assessment funds established for 
the Projects, and (iii) any other property received or to be received from the City 
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under this Agreement.  The City further shall transfer, set over, and pay the Special 
Assessments and Delinquency Amounts (including any delinquent Special 
Assessments recovered through any enforcement proceedings as described herein), 
to the Investor, in accordance with this Agreement.  The ESID acknowledges and 
consents to the City’s assignment of the Special Assessments to the Investor.  The 
Parties agree that each of the City, the ESID, and the Investor (as assignee of the 
Special Assessments) is authorized to take any and all actions, whether at law, or 
in equity, to collect delinquent Special Assessments levied by the City pursuant to 
law and to cause the lien securing any delinquent Special Assessments to be 
enforced through prompt and timely foreclosure proceedings, including, but not 
necessarily limited to, filing and prosecution of mandamus or other appropriate 
proceedings to induce the County Prosecutor, the County Fiscal Officer, and the 
County Treasurer, as necessary, to institute such prompt and timely foreclosure 
proceedings. 

(f) Transfer of Special Assessments.  The Parties anticipate that semi-annual 
installments of the Special Assessments and Delinquency Amounts will be paid to 
the City by the County Fiscal Officer and the County Treasurer in accordance with 
Ohio Revised Code Chapters 319, 321, 323, and 727, which, without limiting the 
generality of the foregoing, contemplates that the County Fiscal Officer and County 
Treasurer will pay the Special Assessments and Delinquency Amounts to the City 
on or before June 1 and December 1 of each year. Immediately upon receipt of any 
moneys received by the City as Special Assessments and Delinquency Amounts, 
but in any event not later than 21 calendar days after the receipt of such moneys 
and the corresponding final settlement from the County Fiscal Officer, the City 
shall deliver to the Investor all such moneys received by the City as Special 
Assessments and Delinquency Amounts by ACH or check as determined in the sole 
discretion of the City.  The Investor may from time to time provide written payment 
instructions to the City for payment of Special Assessments and Delinquency 
Amounts, but the City shall maintain its right to send the special assessments by 
ACH or check in its sole discretion.  If at any time during the term of this Agreement 
the County Fiscal Officer agrees, on behalf of the City, to disburse the Special 
Assessments and Delinquency Amounts to the Investor pursuant to instructions or 
procedures agreed upon by the County Fiscal Officer and the City, then, upon each 
transfer of an installment of the Special Assessments and Delinquency Amounts 
from the County Fiscal Officer to the Investor the City shall be deemed to have 
satisfied all of its obligations under this Agreement to transfer that installment of 
the Special Assessments or any Delinquency Amounts to the Investor.  

(g) Repayment of Project Advance.  The Investor shall credit, on the dates shown on 
the Repayment Schedule (which is attached to, and incorporated into, this 
Agreement as Exhibit B), Special Assessments in the amounts shown on the 
Repayment Schedule to the payment of accrued interest on the Project Advance 
and to the repayment of the portion of the principal of the Project Advance 
scheduled to be repaid on such date.  The Investor on the dates shown on the 
Repayment Schedule, further shall be entitled to pay to itself, after the payment of 
accrued interest on the Project Advance and the repayment of the portion of 
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principal of the Project Advance scheduled to be repaid on such date an 
administrative fee for servicing the Project Advance and the collection of Special 
Assessments collected with each semi-annual installment at an annual rate of 
0.125% or such lesser amount as may be available from the Special Assessments 
on the applicable date after the payment of accrued interest on the Project Advance 
and the repayment of the portion of the principal of the Project Advance scheduled 
to be repaid on such date.  The Investor on the dates shown on the Repayment 
Schedule, further shall be entitled to pay to the ESID, after the payment of accrued 
interest on the Project Advance, the repayment of the portion of principal of the 
Project Advance scheduled to be repaid on such date, and the administrative fee to 
the Investor, the semi-annual ESID Fee or such lesser amount as may be available 
from the Special Assessments on the applicable date after the payment of accrued 
interest on the Project Advance, the repayment of the portion of the principal of the 
Project Advance scheduled to be repaid on such date, and payment of the Investor’s 
administrative fee.  The Investor, on the dates shown on the Repayment Schedule, 
further shall pay to the City, after the payment of accrued interest on the Project 
Advance, the repayment of the portion of principal of the Project Advance 
scheduled to be repaid on such date, the semi-annual ESID Fee, and the Investor’s 
administrative fee, the payment of a semi-annual City Fee or such lesser amount as 
may be available from the Special Assessments on the applicable date after the 
payment of accrued interest on the Project Advance, the repayment of the portion 
of the principal of the Project Advance scheduled to be repaid on such date, the 
semi-annual ESID Fee, and the Investor’s administrative fee.  The Parties 
acknowledge and agree that the County Fiscal Officer may calculate, charge, and 
collect a fee on each installment of the Special Assessments in an amount that the 
County Fiscal Officer deems necessary to defray the costs of collecting the Special 
Assessments pursuant to Ohio Revised Code Section 727.36, which fee is in 
addition to the amount of the Special Assessments and other related interest, fees, 
and penalties, and that such fee shall be paid to the County Fiscal Officer with the 
Special Assessments, and that the County Fiscal Officer will retain such fee. 

Section 2.3. Obligations Unconditional; Place of Payments.  The City’s obligation to 
transfer the Special Assessments and any Delinquency Amounts to the Investor, under Section 2.2 
of this Agreement shall be absolute and unconditional, and the City shall make such transfers 
without abatement, diminution, or deduction regardless of any cause or circumstance whatsoever, 
including, without limitation, any defense, set-off, recoupment, or counterclaim which the City 
may have or assert against the Investor, the ESID, or the Owner; provided, however, that the City’s 
obligation to transfer the Special Assessments and any Delinquency Amounts is limited to the 
Special Assessments and any Delinquency Amounts actually received by or on behalf of the City, 
and nothing in this Agreement shall be construed to obligate the City to transfer or pledge, and the 
City shall not transfer or pledge any special assessments not related to the ESID. 

Section 2.4. Appropriation by the City; No Further Obligations.  Upon the Parties’ 
execution of this Agreement, all of the Special Assessments and any Delinquency Amounts 
received or to be received by the City shall be deemed to have been appropriated to pay the City’s 
obligation under this Agreement to pay to the Investor all Special Assessments and any 
Delinquency Amounts received by the City. During the years during which this Agreement is in 
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effect, the City shall take such further actions as may be necessary or desirable in order to 
appropriate the transfer of the Special Assessments and Delinquency Amounts actually received 
by the City in such amounts and at such times as will be sufficient to enable the City to satisfy its 
obligation under this Agreement to pay the City’s obligation under this Agreement to pay to the 
Investor all Special Assessments and Delinquency Amounts received by the City; provided that 
the City shall not be responsible for the costs and expenses of any collection or enforcement 
actions, except to the extent of any Special Assessments and Delinquency Amounts actually 
received by the City; and provided further that nothing in this paragraph shall be construed as a 
waiver of the City’s right to be indemnified pursuant to Section 6.4 of this Agreement or pursuant 
to the Special Assessment Agreement. The City has no obligation to use or apply to the payment 
of the Special Assessments and any Delinquency Amounts any funds or revenues from any source 
other than the moneys received by the City as Special Assessments and any Delinquency Amounts; 
provided, however, that nothing in this Agreement shall be deemed to prohibit the City from using, 
to the extent that it is authorized to do so, any other resources for the fulfillment of any of this 
Agreement’s terms, conditions, or obligations. 

Section 2.5. Security for Advanced Funds.  To secure the transfer of the Special 
Assessments and any Delinquency Amounts by the City to the Investor and in accordance with the 
Special Assessment Act, the ESID hereby assigns all of its right, title, and interest in and to the 
Special Assessments and any Delinquency Amounts related to the ESID actually received by or 
on behalf of the City to the Investor. The Owner and the City agree and consent to that assignment. 

 
ARTICLE III: REPRESENTATIONS, WARRANTIES, AND AGREEMENTS 

Section 3.1. The City’s Representations and Warranties, and Agreements.  The City 
represents, warrants, and agrees that: 

(a) It is a municipal corporation duly organized, and validly existing under the 
Constitution and applicable laws of the State. 

(b) It is not in violation of or in conflict with any provisions of the laws of the State or 
of the United States of America applicable to the City that would impair its ability 
to carry out its obligations contained in this Agreement. 

(c) It is legally empowered to execute, deliver and perform this Agreement and to enter 
into and carry out the transactions contemplated by this Agreement.  To the City’s 
knowledge, that execution, delivery and performance does not and will not violate 
or conflict with any provision of law applicable to the City and does not and will 
not conflict with or result in a default under any agreement or instrument to which 
the City is a party or by which it is bound. 

(d) It, by proper action, duly has authorized, executed, and delivered this Agreement, 
and the City has taken all steps necessary to establish this Agreement and the City’s 
covenants and agreements within this Agreement, as valid and binding obligations 
of the City, enforceable in accordance with their terms. 
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(e) There is no litigation pending, or to its knowledge threatened, against or by the City 
in which an unfavorable ruling or decision would materially adversely affect the 
City’s ability to carry out its obligations under this Agreement. 

(f) The assignment contained in Section 2.2(e) is a valid and binding obligation of the 
City with respect to the Special Assessments received by the City under this 
Agreement. 

(g) It shall, for so long as any portion of the Project Advance remains outstanding, 
remain a member community of the Investor and of the Investor's energy 
aggregation programs. 

(h) It shall once annually pay membership dues to the ESID in the amount of $1,000.00 
per year, which amount is payable upon the City’s receipt of and pursuant to the 
directions contained in an invoice from the ESID to the City. 

Section 3.2. The ESID’s Representations and Warranties.  The ESID represents and 
warrants that: 

(a) It is a nonprofit corporation and special improvement district, duly organized, and 
validly existing under the Constitution and applicable laws of the State. 

(b) It is not in violation of or in conflict with any provisions of the laws of the State or 
of the United States of America applicable to the ESID that would impair its ability 
to carry out its obligations contained in this Agreement. 

(c) It is legally empowered to execute, deliver and perform this Agreement and to enter 
into and carry out the transactions contemplated by this Agreement.  To the ESID’s 
knowledge, that execution, delivery and performance does not and will not violate 
or conflict with any provision of law applicable to the ESID and does not and will 
not conflict with or result in a default under any agreement or instrument to which 
the ESID is a party or by which it is bound. 

(d) It, by proper action, duly has authorized, executed, and delivered this Agreement, 
and the ESID has taken all steps necessary to establish this Agreement and the 
ESID’s covenants and agreements within this Agreement as valid and binding 
obligations of the ESID, enforceable in accordance with their terms. 

(e) There is no litigation pending, or to its knowledge threatened, against or by the 
ESID in which an unfavorable ruling or decision would materially adversely affect 
the ESID’s ability to carry out its obligations under this Agreement. 

(f) The assignment contained in Section 2.5 is a valid and binding obligation of the 
ESID with respect to the ESID’s right, title and interest in the Special Assessments 
under this Agreement. 
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Section 3.3. The Owner’s Representations and Warranties.  The Owner represents and 
warrants, which representations and warranties shall be true and correct in all material respects as 
of the Closing Date, that: 
 

(a) It is a limited liability company duly organized, validly existing and in full force 
and effect under the laws of the State.  It has all requisite power to conduct its 
business as presently conducted and to own, or hold under lease, its assets and 
properties, and, is duly qualified to do business in all other jurisdictions in which it 
is required to be qualified, except where failure to be so qualified does not have a 
material adverse effect on it, and will remain so qualified and in full force and effect 
during the period during which it is the Owner of the Property and the Special 
Assessments shall be assessed, due, and payable. 

(b) It, by proper action, duly has authorized, executed, and delivered this Agreement, 
and it has taken all steps necessary to establish this Agreement and its covenants 
and agreements within this Agreement as valid and binding obligations, 
enforceable in accordance with their terms 

(c) There are no actions, suits or proceedings pending or, to its knowledge, threatened 
against or affecting it, the Property, or the Project that, if adversely determined, 
would individually or in the aggregate materially impair its ability to perform any 
of its obligations under this Agreement, or materially adversely affect its financial 
condition (an Action), and during the term of this Agreement, the Owner shall 
promptly notify the Investor of any Action commenced or to its knowledge 
threatened against it. 

(d) It is not in default under this Agreement, and to its knowledge, no condition, the 
continuance in existence of which would constitute a default under this Agreement 
exists.  It is not in default in the payment of any Special Assessments or under any 
agreement or instrument related to the Special Assessments which has not been 
waived or allowed. 

(e) Except for any financing of the Property and the lien related thereto that Owner has 
previously disclosed in writing, it has made no contract or arrangement of any kind, 
other than this Agreement, which has given rise to, or the performance of which by 
the other party thereto would give rise to, a lien or claim of lien on its Project, 
except inchoate statutory liens in favor of suppliers, contractors, architects, 
subcontractors, laborers or materialmen performing work or services or supplying 
materials in connection with the acquiring, constructing, equipping, installing, and 
improving of its Project. 

(f) No representation or warranty made by it contained in this Agreement, and no 
statement contained in any certificate, schedule, list, financial statement or other 
instrument furnished to the Investor or the ESID by it or on its behalf contained, as 
of the date thereof, any untrue statement of a material fact, or omits to state a 
material fact necessary to make the statements contained herein or therein not 
misleading. 
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(g) Since the date of the most recent financial statements of the Owner provided to the 
Investor, there has been no material adverse change in the financial condition of the 
Owner, nor has the Owner mortgaged, pledged or granted a security interest in or 
encumbered the Property since such date, except as otherwise disclosed to the 
Investor in writing, and the financial statements which have been delivered to the 
Investor prior to the date of this Agreement are true, correct, and current in all 
material respects and fairly represent the respective financial conditions of the 
subjects of the financial statements as of the respective dates of the financial 
statements. 

(h) The Owner has good and marketable title to its Property, subject only to existing 
liens, pledges, encumbrances, charges or other restrictions of record previously 
disclosed by the Owner to the Investor in writing, liens for taxes not yet due and 
payable, and minor liens of an immaterial nature. 

(i) To its knowledge, the Project complies in all material respects with all applicable 
zoning, planning, building, environmental and other regulations of each 
Governmental Authority having jurisdiction of the Project, and all necessary 
permits, licenses, consents and permissions necessary for the Project required as of 
the effective date of this Agreement have been obtained.  To the extent any permits, 
licenses, consents, and permissions necessary for the Project have not yet been 
obtained as of the effective date of this Agreement, Owner has no reason to believe 
that any such permits, licenses, consents or permissions will not be obtained when 
and as required in the ordinary course. 

(j) The plans and specifications for the Project are satisfactory to the Owner, have been 
reviewed and approved by the general contractor for the Project, the tenants under 
any leases which require approval of the plans and specifications, the purchasers 
under any sales contracts which require approval of the plans and specifications, 
any architects for the Project, and, to the extent required by applicable law or any 
effective restrictive covenant, by all Governmental  Authorities and the 
beneficiaries of any such covenants; all construction of the Project, if any, already 
performed on the Property has been performed on the Property in accordance with 
such approved plans and specifications and the restrictive covenants applicable to 
the plans and specifications; there are no structural defects in the Project or 
violations of any requirement of any Governmental Authorities with respect to the 
Project; the planned use of the Project complies with applicable zoning ordinances, 
regulations, and restrictive covenants affecting the Property as well as all 
environmental, ecological, landmark and other applicable laws and regulations; and 
all requirements for such use have been satisfied. 

(k) The Owner has the Required Insurance Coverage.  

(l) The Project and the plans and specifications for the Project have been developed 
pursuant to (i) an energy analysis prepared by Berry Insulation, which energy audit 
demonstrates that the roof improvement components of the Project are expected to 
generate approximately $12,690 in annual energy savings and (ii) specifications 
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provided by the Owner for the solar photovoltaic components of the Project, which 
specifications demonstrate that the solar photovoltaic components of the Project are 
expected to generate approximately $35,000 in annual energy savings. 

(m) Each of the components of the Project is a qualified “special energy improvement 
project” pursuant to the definition of that term in Ohio Revised Code Section 
1710.01(I). 

(n) The execution and delivery of this Agreement and the consummation of the 
transaction described herein does not violate the terms of any documents or 
arrangements between the Owner and a Lender, if any. 

Section 3.4. The Owner’s Additional Agreements. The Owner agrees that: 
 

(a) It shall not transfer or convey any right, title, or interest, in or to the Property and 
the Project, except after giving prompt notice of any such transfer or conveyance 
to the Investor; provided, however, that the foregoing restrictions shall not apply to 
the grant or conveyance of any leasehold interests, mortgage interests, or lien 
interests, except as may be otherwise provided in this Agreement.  Before or 
simultaneous with any such transfer or conveyance, the Owner shall (i) execute, 
cause the transferee or purchaser to execute, and deliver to the Investor, the City, 
and the ESID a fully executed “Assignment and Assumption of Energy Project 
Cooperative Agreement” in substantially the form attached to, and incorporated 
into, this Agreement as Exhibit G; (ii) execute, cause the transferee or purchaser 
to execute, and deliver to the Investor, an assignment of all construction contracts 
related to the Project; and (iii) pay all legal fees and expenses of PACE Counsel 
associated with legal services performed to facilitate such assignment upon receipt 
of an invoice of PACE Counsel.  The Parties acknowledge and agree that the 
Assignment and Assumption of Energy Project Cooperative Agreement includes 
the assignment and assumption of the Special Assessment Agreement and the 
Owner Consent. 

(b) It shall pay when due all taxes, assessments, service payments in lieu of taxes, 
levies, claims and charges of any kind whatsoever that may at any time be lawfully 
assessed or levied against or with respect to the Property, all utility and other 
charges incurred in the operation, maintenance, use, occupancy and upkeep of the 
Property and all assessments and charges lawfully made by any governmental body 
for public improvements that may be secured by a lien on any portion of the 
Property.  The Owner shall furnish the Investor, upon reasonable request, with 
proof of payment of any taxes, governmental charges, utility charges, insurance 
premiums or other charges required to be paid by the Owner under this Agreement.  
The Parties acknowledge and agree that the foregoing obligation is in addition to 
the Owner’s obligation to pay the Special Assessments. 

(c) It shall not, without the prior written consent of the Investor, cause or agree to the 
imposition of any special assessments, other than the Special Assessments, on the 
Property for the purpose of paying the costs of “special energy improvement 



 

13 
 

projects,” as that term is defined in Ohio Revised Code Section 1710.01(I), as 
amended and in effect at the time. 

(d) It shall promptly pay and discharge all claims for labor performed and material and 
services furnished in connection with the acquisition, construction, equipping, 
installation, and improvement of the Project. 

(e) Once annually until the Completion Date, the chief financial officer or similar 
authorized officer of the Owner shall provide the Investor with a certificate setting 
forth all sources and uses of funds with respect to the Project. 

(f) It promptly shall notify the Investor of any material damage or destruction to the 
Project. 

(g) Upon the reasonable request of the Investor, it shall take any actions and execute 
any further certificates, instruments, agreements, or documents as shall be 
reasonably necessary in connection with the performance of this Agreement and 
with the transactions, obligations, and undertakings contained in this Agreement. 

(h) It shall not cause the Property to be subdivided, platted, or otherwise separated into 
any additional parcels in the records of the County Fiscal Officer. 

(i) Except in compliance with applicable federal, State and local environment laws and 
regulations, it does not and will not engage in operations that involve the 
generation, manufacture, refining, transportation, treatment, storage or handling of 
hazardous materials or hazardous wastes, as defined in applicable state law, or any 
other federal, state or local environmental laws or regulations, and neither the 
Property nor any other of its premises has been so used previously, in each case, 
except as previously disclosed in writing to the Investor. There are no underground 
storage tanks located on the Property. There is no past or present non-compliance 
with environmental laws, or with permits issued pursuant thereto, in connection 
with the Property, which has not been fully remediated in accordance with 
environmental laws.  There is no environmental remediation required (or 
anticipated to be required) with respect to the Property.  The Owner does not know 
of, and has not received, any written or oral notice or other communication from 
any person (including but not limited to a governmental entity) relating to 
hazardous substances or remediation of hazardous substances, of possible liability 
of any person pursuant to any environmental law, other environmental conditions 
in connection with the Property, or any actual or potential administrative or judicial 
proceedings in connection with the foregoing. 

(j) It shall, at all times during the terms of this Agreement, while any principal or 
interest on the Project Advance remain outstanding, and while any Special 
Assessments remain to be paid, comply in all material respects with the Special 
Assessments Act, and shall take any and all action reasonably necessary to remain 
in compliance with the Special Assessments Act.  
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(k) It shall ensure that each of the Property and the Project, at all times during the term 
of this Agreement, while any principal of or interest on the Project Advance 
remains outstanding, and while any Special Assessments remain to be paid, are 
used solely for the commercial purposes disclosed by Owner to the Investor in 
writing.   

(l) Each Disbursement Request Form presented to the Investor, and the receipt of the 
funds requested by the Disbursement Request Form, shall constitute an affirmation 
that the representations and warranties contained in this Agreement remain true and 
correct in all material respects as of the date of the Disbursement Request Form and 
the receipt of the funds requested by the Disbursement Request Form.  

(m) It will maintain the Required Insurance Coverage at all times during the term of 
this Agreement, while any principal of or interest on the Project Advance remains 
outstanding, and while any Special Assessments remain to be paid.  Any return of 
insurance premium or dividends based upon the Required Insurance Coverage shall 
be due and payable solely to the Owner or its Lender, if any, pursuant to any 
agreements between the Owner and its Lender, unless such premium shall have 
been paid by the Investor, in accordance with the distribution priority specified in 
Section 4.3 of this Agreement.   

(n) It shall, during the term of this Agreement, provide financial statements in such 
form as is customarily prepared within 120 days of each fiscal year end to the 
Investor. Also, it shall, during the term of this Agreement, provide audited financial 
statements, if any, to the Investor within 120 days of such audited financial 
statements becoming available to the Owner. 

(o) It shall, for so long as any portion of the Project Advance remains outstanding, 
establish and maintain all eligible gas utility and electric utility service accounts for 
the Project and the Project Site with the Investor's aggregation programs. 

ARTICLE IV: PROJECT ADVANCE; CONSTRUCTION OF PROJECT; REPAYMENT 

Section 4.1. Project Advance.  The Investor has made available to the Owner the Project 
Advance in the amount of $705,000.00, of which $655,536.00 will be net funded into the Project 
Account (as defined below) for disbursement pursuant to Section 4.2 below, and capitalized 
interest in the amount of $26,550.11, and closing costs and fees in the amount of $22,913.89 will 
be retained for the account of the Investor for the further payment to itself and the entities to be 
paid on the Closing Date in accordance with this Agreement.. The Investor shall receive the Project 
Advance from the Investor and shall hold the Project Advance in a segregated account established 
in the custody of the Investor, which account shall be referred to as the “Project Account.” Subject 
to the terms and conditions of this Agreement, the Investor, upon the direction of the Owner, shall 
disburse amounts on deposit in the Project Account to the Owner or to such parties as may be 
named by the Owner in order to pay the costs of the Project.   
 
 If the Project Advance is insufficient to pay the costs of the Project pursuant to this 
Agreement, the Owner, nevertheless, shall complete the acquisition, construction, equipping, 
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installation, and improvement of its Project, and the Owner shall pay all such additional costs of 
its Project from its own funds. The Owner shall not be entitled to reimbursement for any such 
additional costs of its Project, nor shall it be entitled to any abatement, diminution, or 
postponement of the Special Assessments. 
 
 Any interest earned on moneys held in the Project Account shall belong solely to the 
Investor, and the Investor shall be entitled to withdraw any such interest from the Project Account 
at any time without the consent or direction of the Owner; provided, however, that in no case shall 
the aggregate principal amount of the Project Advance of $705,000.00 available to be disbursed 
in accordance with this Agreement be diminished by any such action.   
 

Section 4.2. Disbursements.  In order to cause disbursement of amounts on deposit in 
the Project Account to pay or reimburse the costs of the Project, the Owner shall submit to the 
Investor Disbursement Request Forms (a form of which is attached to this Agreement as Exhibit 
C), which Disbursement Request Forms each shall, in part, set forth the payments or 
reimbursements requested, and shall be accompanied by invoices or other appropriate 
documentation supporting the payments or reimbursements requested.  In addition, the following 
shall occur: 
 

(a) With each Disbursement Request Form: 

(i) The Owner shall deliver to the Investor copies of all related receipts and 
invoices; and 

(ii) The Owner shall deliver to the Investor, as necessary, bank information for 
wiring the amounts requested for disbursement. 

 
(b) With the first Disbursement Request Form submitted, in addition to the documents 

required under Section 4.2(a): 

(i) The Owner shall deliver to the Investor an executed guaranteed maximum 
price construction contract, or similar type of contract reasonably 
acceptable to Investor, for the construction of the Project; 

(ii) The Owner shall deliver to the Investor copies of all construction permits 
required for the construction of the Project; 

(iii) The Owner shall deliver to the Investor copies of all agreements with all 
subcontractors performing work or furnishing materials for the Project; 

(iv) The Owner shall deliver to the Investor a construction schedule completed 
by the general contractor for the Project, which includes an anticipated date 
of completion of the Project; 

(v) The Owner shall deliver to the Investor copies of all current policies of the 
Required Insurance Coverage; 

(vi) The construction plans and specifications shall have been approved in all 
respects by the Investor in its sole, but reasonable discretion; 

(vii) The budget shall have been approved by the Investor in its sole discretion; 
(viii) The Owner shall deliver to Investor the written consent of its existing 

mortgage lender, if any, to the levying, assessment, and collection of the 
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Special Assessments, substantially in the form attached to this Agreement 
as Exhibit F; 

(ix) The Owner shall provide to the Investor evidence acceptable to the Investor, 
in its sole discretion, that the City Council and the ESID have approved the 
Project; 

(x) The Investor shall receive the executed Special Assessment Agreement and 
Owner Consent and evidence that the Owner Consent has been recorded in 
the records of the County Fiscal Officer with respect to the Property;  

(xi) The Owner shall deliver to the Investor an executed Guaranty; and 
(xii) The Owner and the ESID shall provide to the Investor original executed 

copies of this Agreement and any related certificates. 
 

(c) With the final Disbursement Request Form, in addition to the documents required 
under Section 4.2(a): 

(i) The Owner shall deliver to the Investor the executed certificate in the form 
attached as Exhibit D to this Agreement; and 

(ii) The Owner shall deliver to the Investor copies of all completion inspections 
and closed permits with respect to the Project.   

 
Upon its receipt of each completed Disbursement Request Form, and satisfaction of the 

conditions to disbursement set forth above, the Investor shall approve all or a portion of the 
payment or reimbursements requested to be disbursed from the Project Account.  To the extent the 
Investor approves the payment or reimbursements requested to be disbursed from the Project 
Account, the Investor shall pay the Owner or such other parties as are indicated on the 
Disbursement Request Form the amounts described on such Disbursement Request Form which 
has been approved by the Investor.  To the extent the Investor disapproves all or any part of 
payments or reimbursements requested to be disbursed pursuant to a Disbursement Request Form, 
the Investor shall provide the Owner with an explanation and basis for such disapproval.  

 
Additionally, on the date this Agreement becomes effective, the Investor shall disburse 

closing costs related to the financing described in this Agreement in an amount not to exceed 
$22,913.89, as detailed in Exhibit E to this Agreement.  Without limiting the generality of the 
foregoing, disbursements made pursuant to this paragraph may be for fees to the Investor, fees to 
the ESID, legal fees, and other closing costs or contingencies. The Investor shall further retain and 
disburse to itself on the Closing Date capitalized interest in an amount not to exceed $26,550.11 
to be applied in accordance with Exhibit B. 

 
Section 4.3. Casualties and Takings.  The Owner shall promptly notify the Investor if 

the Project is damaged or destroyed by fire, casualty, injury or any other cause (each such 
occurrence, a Casualty). Upon the occurrence of such Casualty, the insurance proceeds shall be 
applied to pay the costs of the restoration of the Project or to the repayment of the outstanding 
balance of the Special Assessments.  In either case the Investor shall remain obligated to make 
disbursements of up to the total amount of the Project Advance in accordance with this Agreement. 

 
In the event restoration of the Project or the Property is pursued, the Owner shall 

immediately proceed with the restoration of the Project in accordance with the plans and 
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specifications. If, in the reasonable judgment of the Investor said insurance proceeds are 
insufficient to complete the restoration, the Owner shall deposit with the Investor such amounts as 
are necessary, in the reasonable judgment of the Investor to complete the restoration in accordance 
with the plans and specifications. 
 
 In the event any part of the Property or the Project shall be taken for public purposes by 
condemnation as a result of any action or proceeding in eminent domain, or shall be transferred in 
lieu of condemnation to any authority entitled to exercise the power of eminent domain (a Taking), 
the obligation of the Investor to make disbursements under this Agreement shall be terminated 
unless the Property and the Project can be replaced and restored in a manner which will enable the 
Project to be functionally and economically utilized and occupied as originally intended.  If the 
Property and the Project can be so restored, the Owner shall immediately proceed with the 
restoration of the Project in accordance with the plans and specifications, and the Investor shall 
release the funds for such purpose.  If, in the reasonable judgment of the Investor the Taking 
proceeds available to the Owner and the Investor are insufficient to complete the restoration, the 
Owner shall deposit with the Investor such amounts as are necessary, in the reasonable judgment 
of the Investor to complete the restoration in accordance with the plans and specifications.   
 

Section 4.4. Eligible Costs.  The costs of the Project which are eligible for payment or 
reimbursement pursuant to this Agreement include the following: 
 

(a) costs incurred directly or indirectly for or in connection with the acquisition, 
construction, equipping, installation, and improvement of the Project, including 
without limitation, costs incurred in respect of the Project for preliminary planning 
and studies; architectural, legal, engineering, surveying, accounting, consulting, 
supervisory and other services; labor, services and materials; and recording of 
documents and title work;  

(b) financial, legal, recording, title, accounting, and printing and engraving fees, 
charges and expenses, and all other fees, charges and expenses incurred in 
connection with the financing described in this Agreement; 

(c) premiums attributable to any surety and payment and performance bonds and 
insurance required to be taken out and maintained until the date on which each 
Project is final and complete; 

(d) taxes, assessments, including but not limited to the Special Assessments, and other 
governmental charges in respect of the Project that may become due and payable 
until the date on which each Project is final and complete; 

(e) costs, including, without limitation, attorney’s fees, incurred directly or indirectly 
in seeking to enforce any remedy against any contractor or subcontractor in respect 
of any actual or claimed default under any contract relating to the Project; and 

(f) any other incidental or necessary costs, expenses, fees and charges properly 
chargeable to the cost of the acquisition, construction, equipment, installation, and 
improvement of the Project. 
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Section 4.5. Completion of Project; Inspection.  The Owner (a) in accordance with the 
approved plans and specifications for the Project, which plans and specifications shall not be 
materially revised without the prior written approval of the Investor, which approval shall not be 
unreasonably withheld, shall acquire, construct, equip, install, and improve its Project with Project 
Advance proceeds with all commercially reasonable dispatch, (b) subject to its right to contest any 
disputed work, shall pay when due all fees, costs and expenses incurred or payable by the Owner 
in connection with that acquisition, construction, equipment, installation, and improvement from 
funds made available therefor in accordance with this Agreement or otherwise, and (c) shall ask, 
demand, sue for, levy, recover and receive all those sums of money, debts and other demands 
whatsoever which may be due, owing and payable to the Owner under the terms of any contract, 
order, receipt, writing or instruction in connection with the acquisition, construction, equipping, 
installation, and improvement of the Project, and shall utilize commercially reasonable efforts to 
enforce the provisions of any contract, agreement, obligation, bond or other performance security 
with respect thereto.  It is understood that the Project is to be owned by the Owner and any contracts 
made by the Owner with respect to the Project or any work to be done by the Owner on or with 
respect to the Project are made or done by the Owner on its own behalf and not as agent or 
contractor for the ESID. 
 
 During the period of construction, acquisition, equipping, installation, and improvement of 
the Project, the ESID, the Investor, and their respective agents, subject to reasonable security and 
safety regulations, and upon reasonable prior notice, shall have the right, during normal business 
hours, to inspect the Project.  The ESID, the Investor, and their respective agents shall utilize 
commercially reasonable efforts to minimize interference with the tenants of the Property during 
any such inspection. 
 

The Investor reserves the right to deny the request for a Project Advance pursuant to Article 
IV of this Agreement if such inspection reveals that, in the Investor’s reasonable discretion, 
construction of the Project is not proceeding with reasonable dispatch. If, in the opinion of the 
Investor, after 30 days’ written notice to the Owner, the construction of the Project is not 
proceeding with reasonable dispatch, the Investor may (i) request that the Owner remove and 
replace the general contractor of the Project with a general contractor acceptable to the Investor, 
the failure of which by the Owner shall be a default under this Agreement, (ii) utilize funds to 
continue construction of the Project and such funds shall be considered Project Advances, or (iii) 
deny any Project Advance until such time as the construction resumes proceeding with reasonable 
dispatch. 
 
 The Owner shall notify the ESID, the City, and the Investor of the Completion Date by a 
certificate in the form attached as Exhibit D to this Agreement, signed by the Owner stating: (a) 
the date on which the acquisition, construction, equipping, installation, and improvement of the 
Project was substantially completed by the general contractor for the Project in accordance with 
the construction contract, and the Owner has no unresolved complaints regarding the work; (b) 
that the Project has been completed in all material respects in accordance with the plans and 
specifications, permits, and budget for the Project approved by the Investor; (c) that the Owner has 
complied, and will continue to comply with all applicable statutes, regulations, and ordinances in 
connection with the Property and the construction of the Project; (d) that the Owner holds fee 
ownership of the Property; (e) that the general contractor for the project has not offered the Owner 
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any payment, refund, or any commission in return for completing Project; and (f) that all funds 
provided to the Owner by the Investor for the Project have been used in accordance with this 
Agreement.  The certificate shall be delivered as promptly as practicable after the Completion 
Date. 
 

Section 4.6. Repayment.  The Parties acknowledge that pursuant to this Agreement, the 
Project Advance is expected to be repaid by the Special Assessments.  The Parties agree that the 
Special Assessments have been levied and certified to the County Fiscal Officer in the amounts 
necessary to amortize the Project Advance, together with interest at the annual rate of 3.50%, a 
semi-annual ESID Fee, a semi-annual City Fee, and an administrative fee payable to the Investor 
for servicing the Project Advance collected with each semi-annual installment at an annual rate of 
0.125% over 30 semi-annual payments to be collected beginning approximately on or before 
February 1, 2025 and continuing through approximately July 1, 2039.  The Parties further 
acknowledge that in addition to the amount of the Special Assessments and other related interest, 
fees, and penalties, the County Fiscal Officer may charge and collect a County Fiscal Officer 
collection fee on each installment of the Special Assessments in an amount to be calculated, 
charged, and collected by the County Fiscal Officer pursuant to Ohio Revised Code Section 
727.36, which fee is in addition to the amount of the Special Assessments and other related interest, 
fees, and penalties.  Interest shall accrue on the entire amount of the Project Advance from the date 
of this Agreement; provided, however, that a portion of the Project Advance may be used to pay 
interest accruing and due and payable on the Project Advance prior to the date on which the first 
installment of the Special Assessments is paid to the Investor by the City.  The Owner agrees to 
pay, as and when due, all Special Assessments with respect to its Property.  The Parties 
acknowledge and agree that, pursuant to the laws of the State, the Special Assessments to be 
collected by the County Treasurer which as of the relevant date are not yet due and payable never 
shall be accelerated, and the lien of the Special Assessments never shall exceed the amount of 
Special Assessments which, as of the relevant date, are due and payable but remain unpaid.  
 

Section 4.7. Prepayment.  At any time the Owner may prepay the then outstanding 
Project Advance to the Investor by paying, in immediately available funds, an amount equal to the 
aggregate amount of all Special Assessments (including all scheduled interest, all scheduled 
principal, and all scheduled administrative fees included within the Special Assessments) not yet 
paid.  
 

Immediately upon any prepayment pursuant to this Section 4.7, the Investor shall notify 
the City and the ESID of the prepayment, and the Owner, the Investor, the ESID, and the City shall 
cooperate to reduce the amount of Special Assessments to be collected by the County Fiscal 
Officer pursuant to Section 2.2(d) of this Agreement. 
 

Section 4.8. Payment of Fees and Expenses.  If an Event of Default on the part of the 
Owner should occur under this Agreement such that the ESID, the Investor, or the City should 
incur expenses, including attorneys’ fees, in connection with the enforcement of this Agreement 
or the collection of sums due under this Agreement, the Owner shall reimburse the ESID, the 
Investor, and the City, as applicable, for any reasonable out-of-pocket expenses so incurred upon 
demand.  If any such expenses are not so reimbursed, the amount of such expenses, together with 
interest on such amount from the date of demand for payment at an annual rate equal to the 
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maximum rate allowable by law, shall constitute indebtedness under this Agreement, and the 
ESID, the Investor, and the City, as applicable, shall be entitled to seek the recovery of those 
expenses in such action except as limited by law or by judicial order or decision entered in such 
proceedings. 
 

Section 4.9. Further Assurances.  Upon the request of the Investor, the Owner shall take 
any actions and execute any further documents as the Investor deems reasonably necessary or 
appropriate to carry out the purposes of this Agreement. 

ARTICLE V: EVENTS OF DEFAULT AND REMEDIES 

Section 5.1. Events of Default.  If any of the following shall occur, such occurrence shall 
be an “Event of Default” under this Agreement: 

(a) The Owner shall fail to pay an installment of the Special Assessments when due, 
after taking into account all applicable extensions; 

(b) The City shall fail to transfer, or cause the transfer of, any of the Special 
Assessments to the Investor within the time specified in this Agreement;  

(c) Any Party is in material breach of its representations or warranties under this 
Agreement; provided, however, that upon the material breach of a Party’s 
representations or warranties under this Agreement, such Party shall have the right 
to cure such breach within five (5) business days of the receipt of notice, and, if so 
cured, such breach shall not constitute an Event of Default;  

(d) The ESID, the Owner, or the City, shall fail to observe and perform any other 
agreement, term, or condition contained in this Agreement, and the continuation of 
such failure for a period of 30 days after written notice of such failure shall have 
been given to the ESID, the Owner, or the City, as applicable, by any other Party 
to this Agreement, or for such longer period to which the notifying Party may agree 
in writing; provided, however, that if the failure is other than the payment of money, 
and is of such nature that it can be corrected but not within the applicable period, 
that failure shall not constitute an Event of Default so long as the ESID, an Owner, 
or the City, as applicable, institutes curative action within the applicable period and 
diligently pursues that action to completion; 

(e) The Owner abandons its Property or its Project; 

(f) The Owner commits material waste upon its Property or its Project;  

(g) The Owner becomes bankrupt or insolvent or files or has filed against it (and such 
action is not stayed or dismissed within 90 days) a petition in bankruptcy or for 
reorganization or arrangement or other relief under the bankruptcy laws or any 
similar state law or makes a general assignment for the benefit of creditors; or  
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(h) Any workmanship or materials constituting a portion of the Project or incorporated 
into the Project shall be materially defective and shall not be corrected within 30 
days after Owner’s receipt of written notice of such defect. 

The declaration of an Event of Default above, and the exercise of remedies upon any such 
declaration, shall be subject to any applicable limitations of federal bankruptcy law affecting or 
precluding that declaration or exercise during the pendency of or immediately following any 
bankruptcy, liquidation or reorganization proceedings. 

 
Promptly upon any non-defaulting Party becoming aware that an Event of Default has 

occurred, such Party shall deliver notice of such Event of Default to each other Party under this 
Agreement in accordance with the notice procedures described in Section 6.5 of this Agreement. 
 

Section 5.2. Remedies on Default.  Whenever an Event of Default shall have happened 
and be subsisting, any one or more of the following remedial steps may be taken: 
 

(a) Upon an Event of Default described in Section 5.1(a) only, the Investor shall 
become entitled to receive any Delinquency Amounts actually received by the City. 

(b) The ESID, the Investor, and the City, together or separately, may pursue all 
remedies now or later existing at law or in equity to collect all amounts due and to 
become due under this Agreement or to enforce the performance and observance of 
any other obligation or agreement of any of the Parties, as applicable, under this 
Agreement, including enforcement under Ohio Revised Code Chapter 2731 of 
duties resulting from an office, trust, or station upon the ESID or the City, provided 
that, Parties may only pursue such remedies against the Party responsible for the 
particular Event of Default in question; provided, however, that the ESID, the 
Investor, and the City may not take any other action or exercise any remedy against 
the Property, the Project, or the Owner except to collect or remedy any outstanding 
damages or liability which shall have arisen due to the occurrence of an Event of 
Default. 

(c) Any Party may pursue any other remedy which it may have, whether at law, in 
equity, or otherwise, provided that, Parties may only pursue such remedies against 
the Party responsible for the particular Event of Default in question; provided, 
however, that the ESID, the Investor, and the City may not take any other action or 
exercise any remedy against the Property, the Project, or the Owner except to 
collect or remedy any outstanding damages or liability which shall have arisen due 
to the occurrence of an Event of Default. 

Notwithstanding the foregoing, each of the ESID and the City shall not be obligated to take any 
step which in its opinion will or might cause it to expend time or money or otherwise incur liability 
unless and until a satisfactory indemnity bond has been furnished to it at no cost or expense. 
 

Section 5.3. Foreclosure.  Pursuant to Section 2.1 of the Special Assessment Agreement 
by and among the County Treasurer, the City, the ESID, the Investor, and the Owner and dated as 
of the date of this Agreement (the Special Assessment Agreement), the County Treasurer has 



 

22 
 

agreed not to confirm the sale of the Property for an amount less than 100% of the amount of the 
Special Assessments and other general real estate taxes, payments in lieu of taxes, and assessments 
then due and owing with respect to the Property, as shall be certified by the ESID to the County 
Treasurer pursuant to the records of the County Treasurer without the consent of the ESID and the 
Investor.  The ESID hereby agrees that in the event it is asked to provide its consent in accordance 
with Section 2.1 of the Special Assessment Agreement, it will notify the Investor of such request, 
and it will not provide its consent pursuant to Section 2.1 of the Special Assessment Agreement 
without the prior written direction of the Investor. 
 

Section 5.4. No Remedy Exclusive.  No remedy conferred upon or reserved to the Parties 
by this Agreement is intended to be exclusive of any other available remedy or remedies, but each 
and every such remedy shall be cumulative and shall be in addition to every other remedy given 
under this Agreement, or now or later existing at law, in equity or by statute; provided, however, 
that the ESID, the Investor, and the City may not take any other action or exercise any remedy 
against the Property, the Project, or the Owner except to collect or remedy any outstanding 
damages or liability which shall have arisen due to the occurrence of an Event of Default.  No 
delay or omission to exercise any right or power accruing upon any default shall impair that right 
or power nor shall be construed to be a waiver, but any such right and power may be exercised 
from time to time and as often as may be deemed expedient.  In order to entitle the Parties to 
exercise any remedy reserved to it in this Article, it shall not be necessary to give any notice, other 
than any notice required by law or for which express provision is made in this Agreement. 

Section 5.5. No Waiver.  No failure by a Party to insist upon the strict performance by 
the other Parties of any provision of this Agreement shall constitute a waiver of such Party’s right 
to strict performance; and no express waiver shall be deemed to apply to any other existing or 
subsequent right to remedy the failure by the Parties to observe or comply with any provision of 
this Agreement. 

Section 5.6. Notice of Default.  Any Party to this Agreement shall notify every other 
Party to this Agreement immediately if it becomes aware of the occurrence of any Event of Default 
or of any fact, condition or event which, with the giving of notice or passage of time or both, would 
become an Event of Default. 

ARTICLE VI: MISCELLANEOUS 

Section 6.1. Owner Waivers.  The Owner acknowledges that the process for the 
imposition of special assessments provides the owner of property subject to such special 
assessments with certain rights, including rights to: receive notices of proceedings; object to the 
imposition of the special assessments; claim damages; participate in hearings; take appeals from 
proceedings imposing special assessments; participate in and prosecute court proceedings, as well 
as other rights under law, including but not limited to those provided for or specified in the United 
States Constitution, the Ohio Constitution, Ohio Revised Code Chapter 727 and the ordinances in 
effect in the City (collectively, Assessment Rights).  The Owner irrevocably waives all 
Assessment Rights as to its Project and consents to the imposition of the Special Assessments as 
to its Project immediately or at such time as the ESID determines to be appropriate, and the Owner 
expressly requests the entities involved with the special assessment process to promptly proceed 
with the imposition of the Special Assessments upon its Property as to its Energy Project. The 



 

23 
 

Owner further waives in connection with the Project: any and all questions as to the 
constitutionality of the laws under which the Project will be constructed and the Special 
Assessments imposed upon the Property; the jurisdiction of the Council of the City acting 
thereunder; and the right to file a claim for damages as provided in Ohio Revised Code Section 
727.18 and any similar provision of the ordinances in effect within the City.  
 

Section 6.2. Late Payment. Under Section 2.9 of the Special Assessment Agreement, the 
Parties have agreed to cause any installment of the Special Assessments paid after the date on 
which it is due and before the expiration of the time period specified under Ohio Revised Code 
Section 323.121(C) to be reduced to $0.00 and refunded directly to the Investor, as a surplus real 
property tax payment. Promptly upon receipt of notice or the Investor or the Owner’s actual 
knowledge of any payment to which Section 2.9 of the Special Assessment Agreement would 
apply, the Owner shall be obligated to pay the installment of the Special Assessments to the 
Investor and to pay any and all reasonable fees and expenses of PACE Counsel in documenting 
and executing the payment of the installment. In the event the installment of the Special 
Assessments is remitted to the Investor, as provided in Section 2.9 of the Special Assessment 
Agreement, the Owner’s obligation to pay the installment under this section shall be deemed 
satisfied. In the event that the installment of the Special Assessments is reduced to $0.00 and not 
remitted to the Investor for any reason, the Owner shall be obligated to pay to the Investor, the 
entire amount of such installment of the Special Assessments, together with interest on such 
amount from the date on which the Investor expected to receive such payment under the Energy 
Project Cooperative Agreement at an annual interest rate equal to the lesser of the 8% or the 
maximum amount allowed by law. 

Section 6.3. Term of Agreement.  This Agreement shall be and remain in full force and 
effect from the date of execution and delivery until the payment in full of the entire aggregate 
amount of the Special Assessments shall have been made to the Investor or such time as the Parties 
shall agree in writing to terminate this Agreement.  Any attempted termination of this Agreement 
prior to the payment in full of the entire aggregate amount of the Special Assessments which is not 
in writing and signed by each of the Parties to this Agreement shall be null and void.   
 

Section 6.4. Litigation Notice.  Each Party shall give all other Parties prompt notice of 
any action, suit, or proceeding by or against the notifying Party, at law or in equity, or before any 
governmental instrumentality or agency, of which the notifying Party has notice and which, if 
adversely determined would impair materially the right or ability of the Parties to perform its 
obligations under this Agreement.  The notifying Party’s prompt notice shall be accompanied by 
its written statement setting forth the details of the action, suit, or proceeding and any responsive 
actions with respect to the action, suit, or proceeding taken or proposed to be taken by the Party. 

Section 6.5. Indemnification. The Owner shall indemnify and hold harmless the ESID, 
the Investor, and the City (including any member, officer, director, or employee thereof) 
(collectively, the Indemnified Parties) against any and all liabilities, obligations, claims, 
damages, penalties, causes of action, costs and expenses (including, without limitation, reasonable 
attorneys’ fees and expenses) imposed upon, incurred by or asserted against an Indemnified Party 
arising or resulting from (i) Owner’s financing, acquisition, construction, installation, operation, 
use or maintenance of the Project,  (ii) any act, failure to act or misrepresentation solely by the 
Owner in connection with, or in the performance of any obligation on the Owner’s part to be 
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performed under this Agreement or related to the Special Assessments resulting in material actual 
damages, (iii) (a) a past, present or future violation or alleged violation of any environmental laws 
in connection with the Property by any person or other source, whether related or unrelated to the 
Owner, (b) any presence of any hazardous, toxic or harmful substances, materials, wastes, 
pollutants or contaminants defined as such in or regulated under any environmental law (Materials 
of Environmental Concern) in, on, within, above, under, near, affecting or emanating from the 
Property, (c) the failure to timely perform any investigation, inspection, site monitoring, 
containment, clean–up, removal, response, corrective action, mitigation, restoration or other 
remedial work of any kind or nature because of, or in connection with, the current or future 
presence, suspected presence, Release (as defined below) or threatened Release in or about the air, 
soil, ground water, surface water or soil vapor at, on, about, under or within all or any portion of 
the Property of any Materials of Environmental Concern, including any action to comply with any 
applicable environmental laws or directives of any governmental authority with regard to any 
environmental laws, (d) any past, present or future activity by any person or other source, whether 
related or unrelated to the Owner in connection with any actual, proposed or threatened use, 
treatment, storage, holding, existence, disposition or other release, generation, production, 
manufacturing, processing, refining, control, management, abatement, removal, handling, transfer 
or transportation to or from the Property of any Materials of Environmental Concern at any time 
located in, under, on, above or affecting the Property, (e) any past, present or future actual 
generation, treatment, use, storage, transportation, manufacture, refinement, handling, production, 
removal, remediation, disposal, presence or migration of Materials of Environmental Concern on, 
about, under or within all or any portion of the Property (a Release) (whether intentional or 
unintentional, direct or indirect, foreseeable or unforeseeable) to, from, on, within, in, under, near 
or affecting the Property by any person or other source, whether related or unrelated to the Owner, 
(f) the imposition, recording or filing or the threatened imposition, recording or filing of any lien 
on the Property with regard to, or as a result of, any Materials of Environmental Concern or 
pursuant to any environmental law, or (g) any misrepresentation or failure to perform any 
obligations related to environmental matters in any way pursuant to any documents related to the 
Special Assessments, or (iv) the levy and collection of the Special Assessments pursuant to this 
Agreement. 
 

In the event any action or proceeding is brought against any Indemnified Party by reason 
of any such claim, such Indemnified Party will promptly give written notice thereof to the Owner. 
The Owner shall be entitled to participate at its own expense in the defense or, if it so elects, to 
assume at its own expense the defense of such claim, suit, action or proceeding, in which event 
such defense shall be conducted by counsel chosen by the Owner; but if the Owner shall elect not 
to assume such defense, it shall reimburse such Indemnified Party for the reasonable fees and 
expenses of any counsel retained by such Indemnified Party.  If at any time the Indemnified Party 
becomes dissatisfied, in its reasonable discretion, with the selection of counsel by the Owner, a 
new mutually agreeable counsel shall be retained at the expense of the Owner.  Each Indemnified 
Party agrees that the Owner shall have the sole right to compromise, settle or conclude any claim, 
suit, action or proceeding against any of the Indemnified Parties.  Notwithstanding the foregoing, 
each Indemnified Party shall have the right to employ counsel in any such action at their own 
expense; and provided further that such Indemnified Party shall have the right to employ counsel 
in any such action and the fees and expenses of such counsel shall be at the expense of the Owner, 
if: (i) the employment of counsel by such Indemnified Party has been authorized by the Owner, 
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(ii) there reasonably appears that there is a conflict of interest between the Owner and the 
Indemnified Party in the conduct of the defense of such action (in which case the Owner shall not 
have the right to direct the defense of such action on behalf of the Indemnified Party) or (iii) the 
Owner shall not in fact have employed counsel to assume the defense of such action.  The Owner 
shall also indemnify the Indemnified Parties from and against all costs and expenses, including 
reasonable attorneys’ fees, lawfully incurred in enforcing any obligations of the Owner under this 
Agreement.  The obligations of the Owner under this Section shall survive the termination of this 
Agreement and shall be in addition to any other rights, including without limitation, rights to 
indemnity which any Indemnified Party may have at law, in equity, by contract or otherwise. 

 
None of the Investor, the City, or the ESID shall have any liability to the Owner or any 

other Person on account of (i) the Owner engaging a contractor from the list of contractors 
submitted by the ESID or the Investor, to the Owner, (ii) the services performed by the contractor, 
or (iii) any neglect or failure on the part of the contractor to perform or properly perform its 
services.  None of the Investor, the City, or the ESID assumes any obligation to the Owner or any 
other Person concerning contractors, the quality of construction of the Project or the absence of 
defects from the construction of the Project. The making of a Project Advance by the Investor shall 
not constitute the Investor’s approval or acceptance of the construction theretofore completed.  The 
inspection and approval of the budget, the construction work, the improvements, or the 
workmanship and materials used in the improvements, by the Investor shall impose no liability of 
any kind on the Investor, the sole obligation of the Investor as the result of such inspection and 
approval being to make the Project Advances if, and to the extent, required by this 
Agreement.  Any disbursement made by the Investor, without the Investor having received each 
of the items to which it is entitled under this Agreement shall not constitute breach or modification 
of this Agreement, nor shall any written amendment to this Agreement be required as a result. 
 

Section 6.6. Notices.  All notices, certificates, requests or other communications under 
this Agreement shall be in writing and shall be deemed to be sufficiently given when mailed by 
registered or certified mail, postage prepaid, and addressed to the appropriate Notice Address.  The 
Parties, by notice given under this Agreement to the others, may designate any further or different 
addresses to which subsequent notices, certificates, requests or other communications shall be sent.  

Section 6.7. Extent of Covenants; No Personal Liability.  All covenants, obligations, and 
agreements of the ESID and the City contained in this Agreement shall be effective to the extent 
authorized and permitted by applicable law.  No covenant, obligation, or agreement shall be 
deemed to be a covenant, obligation, or agreement of any present or future member, officer, agent, 
or employee of the ESID, the Board, the Owner, the City, the City Council, or the Investor in other 
than his or her official capacity; and none of the members of the Board or the City Council,  nor 
any official of the ESID, the Owner, the City, or the Investor executing this Agreement shall be 
liable personally on this Agreement or be subject to any personal liability or accountability by 
reason of the covenants, obligations, or agreements of the ESID, the Owner, the City, or the 
Investor contained in this Agreement.  

Section 6.8. Binding Effect; Assignment; Estoppel Certificates.  This Agreement shall 
inure to the benefit of and shall be binding in accordance with its terms upon the Parties. Except 
as specifically provided below, this Agreement shall not be assigned by the any of the Parties 
except as may be necessary to enforce or secure payment of the Special Assessments. 
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Notwithstanding anything in this Agreement to the contrary, the Owner freely may sell the 

Property and the Project or any portion of the Property and the Project from time to time and may 
assign this Agreement to any purchaser of the Property but only after notice of such assignment is 
given to the Investor and only upon (i) the execution and delivery to the City, the Investor, and the 
ESID of an “Assignment and Assumption of Energy Project Cooperative Agreement” in the form 
attached to, and incorporated into, this Agreement as Exhibit G; (ii) if such transfer occurs prior 
to completion of the Project, the execution and delivery to the Investor of an assignment of all 
construction contracts for the Project; and (iii) the payment by Owner of all legal fees and expenses 
of PACE Counsel associated with legal services performed to facilitate such assignment upon 
receipt of an invoice from PACE Counsel.  The Parties acknowledge and agree that the Assignment 
and Assumption of Energy Project Cooperative Agreement includes the assignment and 
assumption of the Special Assessment Agreement and the Owner Consent.  Following any 
assignment by the Owner as described above, all obligations of the Owner contained in this 
Agreement, the Special Assessment Agreement, and the Owner Consent shall be obligations of 
the assignee, and the assigning Owner shall be released of its obligations to a corresponding extent. 

 
Notwithstanding anything in this Agreement to the contrary, the Investor shall have the 

unrestricted right at any time or from time to time, and without the Owner’s consent, to assign all 
or any portion of its rights and obligations under this Agreement, and may sell or assign any and 
all liens received directly or indirectly from the City to any Person (each, an Investor Assignee), 
and the Owner agrees that it shall execute, or cause to be executed, such documents, including 
without limitation, amendments to this Agreement and to any other documents, instruments and 
agreements executed in connection with this Agreement as the Investor shall deem necessary to 
effect the foregoing so long as such amendment does not materially adversely impact the Owner’s 
rights and obligations under this Agreement.  Any Investor Assignee shall be a party to this 
Agreement and shall have all of the rights and obligations of the Investor under this Agreement 
(and under any and all other guaranties, documents, instruments and agreements executed in 
connection with this Agreement) to the extent that such rights and obligations have been assigned 
by the Investor pursuant to the assignment documentation between the Investor and such Investor 
Assignee, and the Investor shall be released from its obligations under this Agreement and under 
any and all other guaranties, documents, instruments and agreements executed in connection with 
this Agreement to a corresponding extent.  If, at any time, the Investor assigns any of the rights 
and obligations of the Investor under this Agreement (and under any and all other guaranties, 
documents, instruments and agreements executed in connection with this Agreement) to an 
Investor Assignee, the Investor shall (i) give prompt notice of such assignment to the other Parties 
and (ii) pay all legal fees and expenses of PACE Counsel associated with legal services performed 
to facilitate such assignment upon receipt of an invoice from PACE Counsel. 
 

In addition, the Investor shall have the unrestricted right at any time and from time to time, 
and without the consent of or notice of the Owner, to grant to one or more Persons (each, a 
Participant) participating interests in the Investor’s obligation to make Project Advances under 
this Agreement or to any or all of the loans held by Investor under this Agreement. In the event of 
any such grant by the Investor of a participating interest to a Participant, whether or not upon notice 
to the Owner, Investor shall remain responsible for the performance of its obligations under this 
Agreement, and the Owner shall continue to deal solely and directly with the Investor, as the case 
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may be, in connection with the rights and obligations of the Investor, as the case may be, under 
this Agreement.  The Owner agrees that the Investor may furnish any information concerning the 
Owner in its possession from time to time to any prospective Investor Assignees and Participants. 

 
This Agreement may be enforced only by the Parties, their permitted assignees, and others, 

who may, by law, stand in their respective places. 

 Any Party shall at any time and from time to time, upon not less than 30 days’ prior written 
notice by the other party, execute, acknowledge and deliver to such party a statement in writing 
certifying that: (i) this Agreement is unmodified and in full force and effect (or, if there has been 
any modification of this Agreement, that the same is in full force and effect as modified and stating 
the modification or modifications); (ii) to the best of such Party’s actual knowledge (without any 
duty of inquiry) there are no continuing Events of Default (or, if there is a continuing Event of 
Default, stating the nature and extent of such Event of Default); (iii) that, to the best of such Party’s 
actual knowledge (without any duty of inquiry) there are no outstanding damages or liability 
arising from an Event of Default (or, if there is any outstanding damages or liability, stating the 
nature and extent of such damages or liability); (iv) if such certificate is being delivered by the 
Owner, the dates to which the Special Assessments have been paid; and (v) if such certificate is 
being delivered by the Investor, the dates to which the Special Assessments have been paid to the 
Investor.  It is expressly understood and agreed that any such certificate delivered pursuant to this 
Section 6.7 may be relied upon by any prospective assignee or Lender of the Owner or any 
prospective Investor Assignee. 
 

Section 6.9. Amendments and Supplements.  Except as otherwise expressly provided in 
this Agreement, this Agreement may not be amended, changed, modified, altered or terminated 
except by unanimous written agreement signed by each of the Parties materially affected by such 
proposed amendment, change, modification, alteration, or termination.  For purposes of this 
Section, a materially affected Party is a Party with respect to which a material right or obligation 
under this Agreement is proposed to be amended, changed, modified, altered, or terminated.  Any 
attempt to amend, change, modify, alter, or terminate this Agreement except by unanimous written 
agreement signed by all of the materially affected Parties or as otherwise provided in this 
Agreement shall be void. 

Section 6.10. Execution Counterparts.  This Agreement may be executed in counterpart 
and in any number of counterparts, each of which shall be regarded as an original and all of which 
together shall constitute but one and the same instrument. 

Section 6.11. Severability.  If any provision of this Agreement, or any covenant, 
obligation, or agreement contained in this Agreement is determined by a court to be invalid or 
unenforceable, that determination shall not affect any other provision, covenant, obligation, or 
agreement, each of which shall be construed and enforced as if the invalid or unenforceable portion 
were not contained in this Agreement.  That invalidity or unenforceability shall not affect any valid 
and enforceable application of the provision, covenant, obligation, or agreement, and each such 
provision, covenant, obligation or agreement shall be deemed to be effective, operative, made, 
entered into, or taken in the manner and to the full extent permitted by law. 
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Section 6.12. Governing Law.  This Agreement shall be deemed to be a contract made 
under the laws of the State and for all purposes shall be governed by and construed in accordance 
with the laws of the State.   
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 IN WITNESS WHEREOF, the Parties have each caused this Agreement to be duly 
executed in their respective names, all as of the date first written above. 
 

 
 
 
  

  CITY OF BEDFORD, OHIO, CITY OF BEDFORD 
HEIGHTS, OHIO, CITY OF BEREA, OHIO, CITY OF 
BRECKSVILLE, OHIO, CITY OF BROOK PARK, OHIO, 
CITY OF BROOKLYN, OHIO, CITY OF CLEVELAND, 
OHIO, CITY OF CLEVELAND HEIGHTS, OHIO, CITY 
OF EAST CLEVELAND, OHIO, CITY OF EUCLID, 
OHIO, CITY OF FAIRVIEW, OHIO, CITY OF 
GARFIELD HEIGHTS, OHIO, CITY OF LAKEWOOD, 
OHIO, CITY OF MAPLE HEIGHTS, OHIO, CITY OF 
MIDDLEBURG HEIGHTS, OHIO, VILLAGE OF 
MORELAND HILLS, OHIO, CITY OF PARMA, OHIO, 
CITY OF PARMA HEIGHTS, OHIO, CITY OF SHAKER 
HEIGHTS, OHIO, CITY OF SOLON, OHIO, CITY OF 
SOUTH EUCLID, OHIO, CITY OF UNIVERSITY 
HEIGHTS, OHIO ADVANCED ENERGY SPECIAL 
IMPROVEMENT DISTRICT, INC.. D/B/A:  
 
NORTHEAST OHIO ADVANCED ENERGY 
DISTRICT, as the ESID 
 
 
By:   
        
Name:   
 
Title:   
 
 

   



 

[Signature Page to Energy Project Cooperative Agreement] 
 

  SUPERIOR ROAD APARTMENTS LLC, as 
the Owner 
 
 
By:   
        
Name:   
 
Title:   
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  NORTHEAST OHIO PUBLIC ENERGY 
COUNCIL, as the Investor 
 
 
 
By:   
  
Name:   
 
Title:   
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Approved as to form and correctness: 
 
 
By:  ______________________________ 
 
Name: ____________________________ 
 
Title: _____________________________ 
 
 
 

 CITY OF CLEVELAND, OHIO, as the City 
 
 
 
By:   
  
Name:   
 
Title:   
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CITY FISCAL OFFICER CERTIFICATE 
 
 The undersigned, fiscal officer of the City of Cleveland, Ohio, hereby certifies that the City 
has established or will establish a special assessment fund, into which the Special Assessments (as 
that term is defined in the foregoing Agreement) received by the City shall be deposited, free from 
any encumbrances.  The Special Assessments represent other revenues in process of collection to 
the credit of the appropriate fund.  The City shall use the moneys deposited in such special 
assessment fund to meet its obligations under the foregoing Agreement.  This Certificate is given 
in compliance with Ohio Revised Code Sections 5705.41 and 5705.44. 
 
 

  
Fiscal Officer 
City of Cleveland, Ohio 

 
Dated: ____________, 20__ 
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EXHIBIT A 
 

DEFINITIONS 
 
 

As used in this Agreement, the following words have the following meanings: 
 

“Agreement” means this Energy Project Cooperative Agreement, dated as of [___], 2023, 
by and between the ESID, the Owner, the Investor, and the City, as the same may be amended, 
modified, or supplemented from time to time in accordance with its terms. 

“Board” means the Board of Directors of the ESID. 

“City” means the City of Cleveland, Ohio. 

“City Council” means the Council of the City. 

“City Fee” means the semi-annual fee due to the City from the Investor upon receipt of 
each installment of the Special Assessments from the City in the amount provided for as the “City 
of Cleveland Admin Fee” in Exhibit B. 

“Closing Date” means the date set forth in the preamble of this Agreement.   

“Completion Date” means the latest date on which substantial completion of the Project, 
in accordance with the Plans occurs, which date shall be established by the Completion Certificate 
attached to this Agreement as Exhibit D. 

“County” means the County of Cuyahoga, Ohio. 

“County Fiscal Officer” means the Fiscal Officer of the County. 

“County Prosecutor” means the Prosecuting Attorney of the County. 

“County Treasurer” means the Treasurer of the County. 

“Delinquency Amounts” means any penalties or interest which may become due on or with 
respect to any installment of the Special Assessments and which are not paid or payable to any 
party other than the Investor under this Agreement. 

“Disbursement Request Form” means the form attached to this Agreement as Exhibit C, 
which form shall be submitted by the Owner in order to receive disbursements from the Project 
Account. 

“ESID” means the City of Bedford, Ohio, City of Bedford Heights, Ohio, City of Berea, 
Ohio, City of Brecksville, Ohio, City of Brook Park, Ohio, City of Brooklyn, Ohio, City of 
Cleveland, Ohio, City of Cleveland Heights, Ohio, City of East Cleveland, Ohio, City of Euclid, 
Ohio, City of Fairview, Ohio, City of Garfield Heights, Ohio, City of Lakewood, Ohio, City of 
Maple Heights, Ohio, City of Middleburg Heights, Ohio, Village of Moreland Hills, Ohio, City of 
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Parma, Ohio, City of Parma Heights, Ohio, City of Shaker Heights, Ohio, City of Solon, Ohio, 
City of South Euclid, Ohio, City of University Heights, Ohio Advanced Energy Special 
Improvement District, Inc., a nonprofit corporation and energy special improvement district 
organized under the laws of the State. 

“ESID Fee” means the semi-annual fee due to the ESID from the Investor upon receipt of 
each installment of the Special Assessments from the City in the amount provided as the “NEO-
AED ESID Fee 0.500%” for each installment in Exhibit B. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, authority, 
instrumentality, regulatory body, court, central bank or other entity exercising executive, 
legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to 
government. 

“Guaranty” means the PACE Guaranty dated as of the Effective Date, from the Owner to 
the Investor, as the same may be amended, modified, or supplemented from time to time in 
accordance with its terms. 

 
“Investor” means Northeast Ohio Public Energy Council, a council of governments duly 

organized and validly existing under the laws of the State, together with any Investor Assignee.  

“Lender” means any Person which has loaned money to the Owner to pay or refinance the 
costs of acquiring, financing, refinancing, or improving the Property and which loan is secured by 
a mortgage interest in the Property, or any permitted successors or assigns of such Person. 

“Notice Address” means: 

(a) As to the City:   City of Cleveland 
601 Lakeside Avenue, Room 210 

     Cleveland, Ohio 44114 
     Attention: Director of Economic 
       Development   

     
(b) As to the ESID:  Northeast Ohio Advanced Energy District  

165 Center Road 
Bedford, Ohio 44146 
Attention:  Jennifer Kuzma 

 
 With a Copy To:  J. Caleb Bell, Esq. 

Bricker Graydon LLP 
100 S. Third Street 
Columbus, Ohio 43215 

 
  (c) As to the Owner  Superior Road Apartments LLC  
       11201 Shaker Boulevard 
       Suite 203 
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       Cleveland, Ohio 44104 
       Attn: Amanda Mayan 
 
  (d) As to the Investor  Northeast Ohio Public Energy Council 
       31360 Solon Road, Suite 33 
       Solon, Ohio 44139 
       Attention: Executive Director 
 

“Owner” means Superior Road Apartments LLC, a limited liability company duly 
organized and validly existing under the laws of the State of Ohio, and any permitted successors 
or assigns. 

 
“Owner Consent” means the Owner Consent dated as of [___], 20[__] by the Owner and 

recorded in the records of the County Fiscal Officer with respect to the Property. 
 
“PACE Counsel” means Bricker Graydon LLP, an Ohio limited liability partnership. 
 
“Parties” means the ESID, the Owner, the Investor, and the City. 
 
“Person” or words importing persons mean firms, associations, partnerships (including 

without limitation, general and limited partnerships), limited liability companies, joint ventures, 
societies, estates, trusts, corporations, public or governmental bodies, political subdivisions, other 
legal entities, and natural persons. 

 
“Plan” means the Northeast Ohio Advanced Energy Special Improvement District 

Commercial-Industrial Program Project Plan and the Northeast Ohio Advanced Energy Special 
Improvement District Commercial-Industrial Program Services Plan adopted by the City, and any 
and all future supplemental plans approved by the ESID and the City.  

 
“Project” means the special energy improvement project described in the Plan with respect 

to the Property, for which Special Assessments are to be levied by the City, all in accordance with 
the Plan. 

 
“Project Account” means the segregated account maintained in the custody of the Investor 

for the benefit of the Owner which contains the Project Advance, and out of which disbursements 
may be made in accordance with Article IV of this Agreement. 

 
“Project Advance” means the amount of immediately available funds to be transferred, set 

over, paid to, and held in the Project Account established pursuant to Section 4.1 of this Agreement 
for the benefit of the Owner.  
 

“Property” means the real property subject to the Plan. 
 
“Repayment Schedule” means the schedule attached to, and incorporated into, this 

Agreement as Exhibit B, which schedule establishes the dates and amounts for the repayment of 
the Project Advance by the Special Assessments paid by the Owner. 
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“Required Builder’s Risk Insurance Coverage” means at any time insurance coverage 

maintained with generally recognized, responsible insurance companies qualified to do business 
in the State in the minimum amount reasonably acceptable to the Investor insuring the Project 
against loss or damage during construction and containing loss deductible provisions not to exceed 
such amount as shall be reasonably determined by the Investor which insurance coverage shall 
name the Investor as lender loss payee. 
 
 “Required Business Interruption Insurance Coverage” means at all times after the 
Completion Date, business interruption and rent loss insurance maintained with generally 
recognized, responsible insurance companies qualified to do business in the State in the minimum 
amount reasonably acceptable to the Investor, which insurance coverage shall name the Investor 
as lender loss payee. 
 
 “Required Flood Insurance Coverage” means, as applicable, (i) if the Property or any part 
of the Property is identified by the United States Secretary of Housing and Urban Development as 
being situated in an area now or subsequently designated as having special flood hazards 
(including, without limitation, those areas designated as Zone A or Zone V), flood insurance in an 
amount equal to the lesser of: (a) the minimum amount required, under the terms of coverage, to 
compensate for any damage or loss on a replacement basis (or the unpaid balance of the Project 
Advances if replacement cost coverage is not available for the type of building insured); or (b) 
such lesser amount as may be required by the Investor and containing a loss deductible with respect 
not in excess of $10,000 per occurrence; and (ii) earthquake insurance in amounts and in form and 
substance satisfactory to the Investor in the event the Property is located in an area with a high 
degree of seismic activity, provided that the insurance pursuant to this section shall be on terms 
consistent with the Required Public Liability Insurance Coverage. 
 
 “Required Insurance Coverage” means, collectively, the Required Builder’s Risk 
Insurance Coverage, the Required Business Interruption Insurance Coverage, the Required Flood 
Insurance Coverage (if any), the Required Property Insurance Coverage and the Required Public 
Liability Insurance Coverage, each of which, in addition to the requirements described in their 
respective definitions, (i) must provide for 10 days’ notice to Investor in the event of cancellation 
or nonrenewal and (ii) must name as an additional insured (mortgagee/loss payee) the Investor. 
 
 “Required Property Insurance Coverage” means at any time insurance coverage 
evidenced on Acord 27 and maintained with generally recognized, responsible insurance 
companies qualified to do business in the State in the amount of (i) the then full replacement value 
of the Project and Property, insuring the Project against loss or damage by fire, windstorm, tornado 
and hail and extended coverage risks on a comprehensive all risk/special form insurance policy 
and containing loss deductible provisions of not to exceed $10,000, which insurance coverage shall 
name the Investor as loss payee/mortgagee. 
 
 “Required Public Liability Insurance Coverage” means at any time commercial general 
accident and public liability insurance coverage evidenced on Acord 25 and maintained with 
generally recognized, responsible insurance companies qualified to do business in the State with 
coverage limits in the maximum amount of $2,000,000 per occurrence for death or bodily injury 
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and property damage liability combined, with loss deductible provisions of not to exceed such 
amount as shall be reasonably determined by the Investor, which insurance coverage shall name 
the Investor as additional insureds. 
 

“Special Assessment Act” means, collectively, Ohio Revised Code Section 727.01 et seq., 
Ohio Revised Code Section 1710.01 et seq., Ohio Revised Code Section 323.01 et seq., Ohio 
Revised Code Section 319.01 et seq., Ohio Revised Code Section 5721.01 et seq., and related laws, 
and Ordinance No. [___] approving the Petition and Plan and declaring the necessity of the Project, 
determining to proceed with the Project and levying the Special Assessments adopted on [___], 
20[__]. 

“Special Assessments” means the special assessments levied pursuant to the Special 
Assessment Act by the City with respect to the Project, a schedule of which is attached to, and 
incorporated into, the Plan. 

“State” means the State of Ohio. 
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EXHIBIT B 
 

REPAYMENT SCHEDULE 
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EXHIBIT C 
 

DISBURSEMENT REQUEST FORM 

STATEMENT NO. [___] REQUESTING AND 
AUTHORIZING DISBURSEMENT OF FUNDS PURSUANT 
TO SECTION 4.2 OF THE ENERGY PROJECT 
COOPERATIVE AGREEMENT DATED AS OF [___], 20[__] 

 
 
 Pursuant to Section 4.2 of the Energy Project Cooperative Agreement dated as of [___], 
20[__] (the Agreement) among the ESID, the City, the Owner, and the Investor, the undersigned 
authorized representative of the Owner under the Agreement, hereby requests the Investor, having 
custody of the Project Account, to pay to the Owner or the other person(s) listed on the 
disbursement schedule attached hereto as Appendix I (the Disbursement Schedule), the 
respective amounts specified in the Disbursement Schedule out of the moneys on deposit in the 
Project Account for the advances, payments and expenditures made in connection with the costs 
of the Project described in the Disbursement Schedule, all in accordance with Section 4.2 of the 
Agreement (capitalized words and terms not otherwise defined herein having the meanings 
assigned to them in the Agreement). 
 
 In connection with this request and authorization (the Disbursement Request), the 
undersigned hereby certifies that: 
 

(i) each of the representations and warranties made by the Owner in the 
Agreement remains true and correct, in all material respects, as of the date of this 
Disbursement Request and no Event of Default by the Owner under the Agreement exists; 

 
(ii) each item for which disbursement is requested by this Disbursement 

Request is properly payable out of the Project Account in accordance with the terms and 
conditions of the Agreement and, except as otherwise noted, none of those items has 
formed the basis for any disbursement heretofore made from the Project Account; 

 
(iii) to the extent any portion of the payment requested is for construction work, 

the Owner has received and herewith delivers to the Investor, conditional waivers of any 
mechanics’ or other liens with respect to such work; 

 
(iv) this Disbursement Request and all exhibits hereto, including the 

Disbursement Schedule, shall be conclusive evidence of the facts and statements set forth 
herein and shall constitute full warrant, protection and authority to the Investor for its 
actions taken pursuant hereto; and 

 
(v)  this Disbursement Request constitutes the approval of the Owner of each 

disbursement hereby requested and authorized. 
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Dated:       
 Authorized Representative of 
 Owner 
 
 
Approved in accordance with the Agreement: 
 
Northeast Ohio Public Energy Council, as the Investor: 
 
 
By:       
 
Name:       
 
Title:       
 
Dated:        
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Appendix I 
 

Disbursement Request Schedule 
 

Payee Reason Amount 
  $ 

TOTAL: $ 
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EXHIBIT D 
 

COMPLETION CERTIFICATE 
 
 

Superior Road Apartments LLC (the Owner) hereby certifies that the Project, as such term 
is defined in the Energy Project Cooperative Agreement entered into by and between the Owner, 
the Northeast Ohio Advanced Energy District, the City of Cleveland Ohio, and the Northeast Ohio 
Public Energy Council (the Investor) dated as of [___], 20[__] (the Energy Project Cooperative 
Agreement) has been completed at 11201 Shaker Boulevard. Cleveland, Ohio (the Property) in 
strict compliance with the requirements of the Energy Project Cooperative Agreement and the 
agreement entered into by and between the Owner and ___________ (the Contractor) dated 
__________, 20__ (the Construction Contract). 
 
Note: Capitalized terms used but not defined in this Completion Certificate have the meaning 
assigned to them in the Energy Project Cooperative Agreement to which this Completion 
Certificate is attached and of which it forms a part. 
 

THE OWNER HEREBY CERTIFIES: 
 
1. As of _______________________, the Contractor has completed the work in accordance 
with the terms of the Construction Contract. The Owner has no service requests and no unresolved 
complaints regarding the work performed.  Such date is hereby established as the “Completion 
Date” under the Energy Project Cooperative Agreement. 
 
2. The Project has been completed in all material respects in accordance with the plans and 
specifications, permits, and budget approved by the Investor. 
 
3. The Owner has complied, and will continue to comply with, all applicable statutes, 
regulations and ordinances in connection with the Property and construction of the Project. 
 
4. The Owner holds fee ownership in the Property on which the Project was completed. 
 
5. The Contractor has not offered the Owner any payment, refund, or any commission in 
return for completing the Project. 
 
6. All funds provided to the Owner by the Investor for this Project have been used in 
accordance with the Energy Project Cooperative Agreement are correct. 

 
[Balance of Page Intentionally Left Blank]  
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NOTICE: DO NOT SIGN THIS COMPLETION CERTIFICATE UNLESS YOU 
AGREE TO EACH OF THE ABOVE STATEMENTS. 
 
 
SUPERIOR ROAD APARTMENTS LLC 
 
 
By:   
        
Name:   
 
Title:   
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EXHIBIT E 
CLOSING COSTS DETAIL 

 
Pursuant to Section 4.2 of the foregoing Energy Project Cooperative Agreement, the 

Investor, on the date on which the Energy Project Cooperative Agreement becomes effective, shall 
disburse to the respective payee set forth below, the following closing costs: 
 

 
  

Costs of Issuance  
NOPEC Closing Fee $  7,050.00 
ESID Closing Fee 1,762.50 
ESID Documentation 10,000.00 
Contingency 4,101.39 

Subtotal $22,913.89 
Capitalized Interest 26,550.11 

Total $49,464.00 
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EXHIBIT F 
 

CONSENT OF MORTGAGEE 
 

[Reserved.] 
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EXHIBIT G 
 

FORM OF ASSIGNMENT AND ASSUMPTION OF ENERGY PROJECT 
COOPERATIVE AGREEMENT 

 
 

ASSIGNMENT AND ASSUMPTION 
OF 

ENERGY PROJECT COOPERATIVE AGREEMENT 
 

 
 [_______________________] (Assignor), in consideration of the sum of $[___________] 
in hand paid and other good and valuable consideration, the receipt and sufficiency of which is 
acknowledged by Assignor’s execution of this Assignment and Assumption of Energy Project 
Cooperative Agreement (Assignment), assigns, transfers, sets over, and conveys to 
[_______________________] (Assignee) all of Assignor’s right, title, and interest in and to that 
certain Energy Project Cooperative Agreement dated as of [___], 2023 between the Northeast Ohio 
Advanced Energy District, Assignor, Northeast Ohio Public Energy Council, and the City of 
Cleveland, Ohio (the Energy Project Cooperative Agreement). 
 
 By executing this Assignment, Assignee accepts the assignment of, and assumes all of 
Assignor’s duties and obligations under, the Energy Project Cooperative Agreement.  Assignee 
further represents and warrants that it has taken title to the “Property,” as that term is defined in 
the Energy Project Cooperative Agreement, subject to the Special Assessment Agreement dated 
as of even date with the Energy Project Cooperative Agreement between the Cuyahoga County 
Treasurer, the City of Cleveland, Ohio, the Northeast Ohio Advanced Energy District, Superior 
Road Apartments LLC, and the Northeast Ohio Public Energy Council (the Special Assessment 
Agreement) and to the “Owner Consent” dated as of [___], 20[__] by Superior Road Apartments 
LLC and recorded in the records of the County Fiscal Officer with respect to the Property.  By 
executing this Assignment, Assignee accepts the assignment of, and assumes all of Assignor’s 
duties and obligations under, the Special Assessment Agreement and the Owner Consent. 
 
 Assignor and Assignee acknowledge and agree that executed copies of this Assignment 
shall be delivered to the City, the Investor, and the ESID, as each of those terms are defined in the 
Energy Project Cooperative Agreement, all in accordance with Sections 3.4(a) and 6.7 of the 
Energy Project Cooperative Agreement 
 

In witness of their intent to be bound by this Assignment, each of Assignor and Assignee 
have executed this Assignment this _____________ day of _______________, [_____], which 
Assignment is effective this date.  This Assignment may be executed in any number of 
counterparts, which when taken together shall be deemed one agreement. 

 
[Signature Pages Follow] 
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       ASSIGNOR: 
 
      [______________________________] 
 
 
      By: ____________________________________ 
 
      Name: ____________________________________ 
 
      Title: ____________________________________ 
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       ASSIGNEE: 
 
      [______________________________] 
 
 
      By: ____________________________________ 
 
      Name: ____________________________________ 
 
      Title: ____________________________________ 
 

 



   

  

SPECIAL ASSESSMENT AGREEMENT 
(ORC Sections 5721.33 and 9.482) 

by and among 

COUNTY TREASURER OF CUYAHOGA COUNTY, OHIO 
(“Treasurer”), 

And 

CITY OF CLEVELAND, OHIO 
(“City”), 

And 

CITY OF BEDFORD, OHIO, CITY OF BEDFORD HEIGHTS, OHIO, CITY OF 
BEREA, OHIO, CITY OF BRECKSVILLE, OHIO, CITY OF BROOK PARK, 
OHIO, CITY OF BROOKLYN, OHIO, CITY OF CLEVELAND, OHIO, CITY 
OF CLEVELAND HEIGHTS, OHIO, CITY OF EAST CLEVELAND, OHIO, 
CITY OF EUCLID, OHIO, CITY OF FAIRVIEW, OHIO, CITY OF GARFIELD 
HEIGHTS, OHIO, CITY OF INDEPENDENCE, OHIO, CITY OF 
LAKEWOOD, OHIO, CITY OF MAPLE HEIGHTS, OHIO, CITY OF 
MIDDLEBURG HEIGHTS, OHIO, VILLAGE OF MORELAND HILLS, OHIO, 
CITY OF PARMA, OHIO, CITY OF PARMA HEIGHTS, OHIO, CITY OF 
SHAKER HEIGHTS, OHIO, CITY OF SOLON, OHIO, CITY OF SOUTH 
EUCLID, OHIO, CITY OF UNIVERSITY HEIGHTS, OHIO ADVANCED 
ENERGY SPECIAL IMPROVEMENT DISTRICT, INC., D/B/A: 

NORTHEAST OHIO ADVANCED ENERGY DISTRICT; 
(“District”), 

And 

SUPERIOR ROAD APARTMENTS LLC 
(“Owner”) 

 
And 

 
NORTHEAST OHIO PUBLIC ENERGY COUNCIL 

(“Investor”), 

 
Dated as of [___], 20[__] 
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SPECIAL ASSESSMENT AGREEMENT 

THIS SPECIAL ASSESSMENT AGREEMENT (this “Agreement”) is made effective as 
of [___], 20[__], by and among the County Treasurer of Cuyahoga County, Ohio (the “Treasurer”), 
the City of Cleveland, Ohio (the “City”), the City of Bedford, Ohio, City of Bedford Heights, Ohio, 
City of Berea, Ohio, City of Brecksville, Ohio, City of Brook Park, Ohio, City of Brooklyn, Ohio, 
City of Cleveland, Ohio, City of Cleveland Heights, Ohio, City of East Cleveland, Ohio, City of 
Euclid, Ohio, City of Fairview, Ohio, City of Garfield Heights, Ohio, City of Independence, Ohio, 
City of Lakewood, Ohio, City of Maple Heights, Ohio, City of Middleburg Heights, Ohio, Village 
of Moreland Hills, Ohio, City of Parma, Ohio, City of Parma Heights, Ohio, City of Shaker 
Heights, Ohio, City of Solon, Ohio, City of South Euclid, Ohio, City of University Heights, Ohio 
Advanced Energy Special Improvement District, Inc., doing business under the registered trade 
name Northeast Ohio Advanced Energy District (“District”), Superior Road Apartments LLC (the 
“Owner”), and the Northeast Ohio Public Energy Council (together with its permitted successors 
and assigns, the “Investor”) (the Treasurer, the District, the City, the Owner, and the Investor are 
collectively referred to herein as the “Parties”). 

BACKGROUND: 

WHEREAS, the District was created under Ohio Revised Code Chapters 1702 and 1710 
and established pursuant to Ordinance 1078-10 of the City Council of the City (the “Council”) on 
September 20, 2010; and  

WHEREAS, the Owner has determined that it is in its best interests to cause the acquisition, 
installation, equipping, and improvement of special energy improvement projects including solar 
photovoltaic projects and efficiency improvements, including, without limitation, roof systems and 
related improvements (collectively, the “Project”) on the real property located within Cuyahoga 
County, Ohio (the “County”) and the City, and as more fully described in Exhibit A to this 
Agreement (the “Assessed Lands”); and 

WHEREAS, pursuant to Ordinance [___] of the Council, approved on [___], 20[__], the 
Assessed Lands was added to the territory of the District; and 

WHEREAS, the costs of the Project are being funded in part through an advance in the 
amount of $705,000.00 (the “Project Advance”) to the Owner pursuant to an Energy Project 
Cooperative Agreement dated as of [___], 20[__] (the “Energy Project Cooperative Agreement”) 
between the District, the Investor, the Owner, and the City; and 

WHEREAS, to secure the repayment of the principal of, any premium, fees, and unpaid 
interest on, the Project Advance used to finance the Project (the “Project Costs”), (i) the Owner 
signed and delivered to the Clerk of Council a Petition to Add Territory to the Northeast Ohio 
Advanced Energy District and for Special Energy Improvement Project (the “Petition”) for the 
acquisition, installation, equipping, and improvement of the Project and evidencing the Owner’s 
agreement to the levy and collection of special assessments by the City (the “Special 
Assessments”) on the Assessed Lands, which are located within the District, in amounts sufficient 
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to pay the Project Costs, and (ii) the City (a) has taken all the necessary actions required by Ohio 
Revised Code Chapter 727, including, without limitation, the passage of the assessing ordinance 
pursuant to the requirements of Ohio Revised Code Section 727.25, for the levying of the Special 
Assessments and has caused or will cause the Special Assessments to be certified to the County 
Fiscal Officer of Cuyahoga County, Ohio (the “County Fiscal Officer”) for collection by the 
Treasurer in semi-annual installments, and (b) hereby has agreed to transfer to the Investor the 
payments of Special Assessments received to pay the Project Costs. 

WHEREAS, the Owner agrees that its delivery of the Petition and the requests and 
agreements made in the Petition are irrevocable and that the Parties have acted and will act in 
reliance on the agreements contained in the Petition; and 

WHEREAS, pursuant to the Petition, the Special Assessments have been levied against the 
Assessed Lands as described in the Petition and pursuant to this Agreement the Owner agrees to 
make Special Assessment payments in accordance with the Petition; and 

WHEREAS, Ohio Revised Code Chapters 323 and 5721 set forth certain parameters and 
timing requirements for the foreclosure of property on which taxes and assessments, including the 
Special Assessments, are due and owing and remain unpaid; and 

WHEREAS, upon the occurrence of an Event of Default pursuant to the Energy Project 
Cooperative Agreement, it may be necessary for the District to foreclose on the lien of the Special 
Assessments with respect to the Assessed Lands as set forth in Section 2 of this Agreement; and 

WHEREAS, in consideration of the Project Advance, the Owner is willing to consent to 
an expedited foreclosure process with respect to the lien of the Special Assessments, the form of 
the consent being attached hereto as Exhibit B (the “Owner Consent”) and the Owner Consent 
with respect to the foreclosure of the Special Assessments as soon as possible (as referenced in 
Section 2 hereof) shall be a covenant running with Assessed Lands and binding upon the Owner 
and upon future owners of the Assessed Lands until the Project Costs are paid in full; and 

WHEREAS, based on the Owner Consent and other considerations, at the request of the 
District, upon the occurrence of an Event of Default under Section 5.1(a) of the Energy Project 
Cooperative Agreement, the Treasurer and the City have agreed to foreclose the lien of the Special 
Assessments as soon as possible as described herein; and 

WHEREAS, if any assessments, including, without limitation, the Special Assessments, 
payments in lieu of taxes, real property taxes, or other governmental charges levied on the 
Assessed Lands are not paid when due and thereafter remain delinquent, the Treasurer, pursuant 
to Ohio Revised Code Sections 5721.30 through 5721.41 (the “Delinquent Tax Lien Sale Act”), 
specifically Ohio Revised Code Section 5721.33, may, in his discretion, but is not required to, 
negotiate with one or more persons the sale of any number of tax certificates (“Tax Certificates”) 
which evidence the liens (the “Tax Liens”) of the State of Ohio (the “State”) and its applicable 
taxing districts for such delinquent assessments, including Special Assessments, real property 
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taxes, payments in lieu of taxes, governmental charges, or penalties and interest on such Assessed 
Lands; and 

WHEREAS, pursuant to the Delinquent Tax Lien Sale Act, the Treasurer, in its discretion, 
may sell such Tax Certificates at a discount from the full amount of the general real estate taxes, 
assessments, including the Special Assessments, penalties, and interest that have become 
delinquent; and 

WHEREAS, if the Treasurer were to sell such Tax Certificates at a discount (other than in 
accordance with the provisions of this Agreement), the proceeds of such sale representing the 
delinquent Special Assessments might be insufficient to pay the Project Costs; and 

WHEREAS, the Treasurer does not desire to take any action with respect to the collection 
of the Special Assessments that might adversely affect the repayment of the Project Advance 
without the consent of the District or adversely affect the payment of the Project Costs without the 
consent of the District; and 

WHEREAS, the Treasurer has agreed to remit to the Investor, in the event of a default 
under the Energy Project Cooperative Agreement, as set forth in this Agreement, amounts 
collected by the Treasurer and relating to the Special Assessments, including without limitation 
amounts collected by the Treasurer as a result of foreclosure of the lien of the Special Assessments 
on the Assessed Lands and including amounts received from a sale of Tax Certificates pursuant to 
the Delinquent Tax Lien Sale Act. 

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants 
contained herein and other good and valuable consideration, the receipt of which is hereby 
acknowledged, and desiring to be legally bound hereunder, the Parties hereto covenant and agree 
as follows: 

Section 1. Special Assessments. 

1.1 The Owner, prior to the execution and delivery of this Agreement, signed 
and delivered to the Clerk of the Council the Petition for the acquisition, installation, equipping, 
and improvement of the Project and evidencing the agreement of the Owner to the levy of the 
Special Assessments as security for the Project Advance.  The Owner agrees that its delivery of 
the Petition and the requests and agreements made therein are irrevocable and that the Parties have 
acted and will act in reliance on the agreements contained in that Petition. The City shall take all 
necessary actions required by Ohio Revised Code Chapter 727 to levy and collect the Special 
Assessments on the Assessed Lands.  On [___], 20[__], the Council adopted Ordinance No. [___], 
pursuant to the requirements of Ohio Revised Code Section 727.25 for the levying of the Special 
Assessments (together, the “Assessing Ordinance”).  The Clerk of the Council certified (or caused 
to be certified) the Assessing Ordinance to the County Fiscal Officer as set forth in the Petition. 

1.2 The City shall cause the Special Assessments, as set forth in the Assessment 
Schedule attached to the Petition, to be certified to the County Fiscal Officer on or before the last 
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date for the certification of special assessments to the County Fiscal Officer of each year during 
which the Special Assessments are to be levied pursuant to the Assessment Schedule.  The Parties 
acknowledge that pursuant to such certification, the Special Assessments are expected to be 
collected and paid to the City pursuant to Ohio Revised Code Chapters 319, 321, 323, and 727. 

1.3 In the event the Project Advance is prepaid or redeemed in accordance with 
the Energy Project Cooperative Agreement, in whole or in part, the Parties shall, in cooperation 
with the Owner, and to the extent permitted by law, cause the aggregate lien of the Special 
Assessments to be no greater than the remaining principal of and interest and premium, if any, on 
the Project Advance through maturity.   

1.4 To the extent that the Owner prepays any of the required payments to the 
Investor pursuant to the Energy Project Cooperative Agreement, then the amounts of the Special 
Assessments shall be reduced in accordance with the appropriate Assessment Schedule attached 
to the Petition. 

1.5 To secure payments made on the Project Advance, the City, pursuant to 
Section 2.2 of the Energy Project Cooperative Agreement, has assigned to the Investor all of its 
right, title, and interest in and to the Special Assessments, the funds of the City established to 
collect and hold the Special Assessment, and any other property received or to be received by the 
City under the Energy Project Cooperative Agreement.  The Treasurer, the City, the District, the 
Owner, and the Investor each hereby acknowledges, agrees with, and consents to those 
assignments. 

1.6 Pursuant to Section 2.5 of the Energy Project Cooperative Agreement, the 
District assigned to the Investor any and all of its right, title, and interest it may have in and to the 
Special Assessments related to the District actually received by or on behalf of the City under the 
Energy Project Cooperative Agreement.  The Treasurer, the City, the District, the Owner, and the 
Investor each hereby acknowledges, agrees with, and consents to those assignments. 

1.7 Notwithstanding anything in this Agreement to the contrary, the Treasurer’s 
obligations under this Agreement are not and shall not be secured by an obligation or pledge of 
any moneys raised by taxation.  The Treasurer’s obligations shall be limited to the moneys levied, 
collected, and received in respect of the Special Assessments and any County-imposed collection 
fees, charges, or penalties.  The Treasurer’s obligations under this Agreement do not and shall not 
represent or constitute a debt or pledge of the faith and credit or taxing power of the County. 

1.8 Notwithstanding anything in this Agreement to the contrary, the City’s 
obligations under this Agreement are not and shall not be secured by an obligation or pledge of 
any moneys raised by taxation. The City’s obligation under this Agreement shall be limited to any 
moneys received from the County in respect of the Special Assessments and any County-imposed 
collection fees, charges, or penalties.  The City’s obligations under this Agreement do not and shall 
not represent or constitute a debt or pledge of the faith and credit or taxing power of the City.  

Section 2. Foreclosure Process. 
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2.1 The Treasurer, the City, the Investor, and the Owner each acknowledge that 
the Special Assessments are to secure payments relating to the Project Advance, including the 
Project Costs and other amounts as provided under the Energy Project Cooperative Agreement.  
The Treasurer agrees that so long as the Project Advance is outstanding and the Project Costs and 
other amounts under the Energy Project Cooperative Agreement are secured, at least in part, by 
the revenues derived from the Special Assessments, upon the Treasurer’s receipt of written notice 
from the Investor or the District, with a copy to the other of the Investor or the District, and to the 
Owner and the City, that an Event of Default (solely as described under Section 5.1(a) of the 
Energy Project Cooperative Agreement) has occurred and is continuing and which notice directs 
Treasurer to foreclose on the lien of the Special Assessments, the Treasurer will, not later than 30 
days from the date of the receipt of such notice, file and diligently prosecute a foreclosure action 
against the Assessed Lands, following the procedures for lien foreclosures established in Ohio 
Revised Code Section 323.25 and related sections.  The foreclosure action shall be to collect all 
Special Assessments then due and owing on the Assessed Lands in accordance with the Petition.  
Without the prior written consent of the District and the Investor, the Treasurer will not confirm 
the sale of the Assessed Lands for an amount less than 100% of the amount of the Special 
Assessments and other general real estate taxes, payments in lieu of taxes, and assessments then 
due and owing with respect to the Assessed Lands, as shall be certified by the District to the 
Treasurer pursuant to the records of the Treasurer.  All fees and expenses of the Treasurer in 
collecting the Special Assessments are to be included in any such actions or proceedings and paid 
for by the Owner. 

2.2 The Treasurer hereby acknowledges that the City has assigned all of its 
right, title, and interest in and to the Special Assessments to the Investor, and that the District has 
assigned all of its right, title, and interest it may have in and to the Special Assessments to the 
Investor, and the Treasurer hereby agrees that so long as the Project Advance is outstanding and 
the Project Costs and other amounts under the Energy Project Cooperative Agreement are secured, 
at least in part, by the revenues derived from the Special Assessments, the Treasurer will not sell 
or negotiate the sale of one or more Tax Certificates related to the Assessed Lands for an amount 
less than 100% of the amount levied and certified for collection without the prior written consent 
of the District and the Investor.   

2.3 The Treasurer hereby covenants and agrees that if any of the general real 
estate taxes, payments in lieu of taxes, assessments, including the Special Assessments, 
governmental charges, or penalties and interest on the Assessed Lands are delinquent and the 
Delinquent Tax Lien Sale Act would permit the Treasurer to negotiate the sale of Tax Certificates 
with respect thereto, the Treasurer will, prior to giving any notice under the Delinquent Tax Lien 
Sale Act of a sale of Tax Certificates with respect to the Assessed Lands, give written notice to the 
District and the Investor regarding the same and state therein whether the Treasurer reasonably 
anticipates receiving no less than 100% of the general real estate taxes, payments in lieu of taxes, 
and assessments, including the Special Assessments, penalties and interest, originally levied and 
certified for collection plus other charges, including attorney’s fees, or whether the Treasurer 
reasonably expects to receive less than 100% of the general real estate taxes, payments in lieu of 
taxes, and assessments, including the Special Assessments, penalties and interest, levied and 
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certified for collection plus other charges, including attorney’s fees, and in accordance with this 
Agreement is requesting the consent of the District and the Investor for such a sale. 

2.4 The Treasurer agrees, on behalf of the County, not to utilize the authority 
contained in Ohio Revised Code Chapter 5722 to transfer any of the Assessed Lands to the county 
land reutilization corporation, to sell or convey any of the Assessed Lands to any political 
subdivision under the authority contained in Ohio Revised Code Chapter 5722, or to clear the liens 
and encumbrances applicable to the Assessed Lands under the authority contained in Ohio Revised 
Code Chapter 5722 without the express written consent of the District and the Investor. 

2.5 Nothing in this Agreement shall, or shall be construed to, prevent the 
Treasurer from selling one or more Tax Certificates with respect to the Assessed Lands to a third 
party without the consent of the District if the price received for the Tax Certificate or Tax 
Certificates equals or exceeds 100% of the delinquent general real estate taxes, assessments, 
including the Special Assessments, penalties and interest on the Assessed Lands outstanding 
against the Assessed Lands at the time of such sale. 

2.6 The District and the Investor each hereby agrees that upon written notice 
from the Treasurer pursuant to Section 2.1 of this Agreement, it, within 30 days of receipt of the 
Treasurer’s notice, shall give a written response to the Treasurer indicating therein whether it 
consents to the request for sale of a Tax Certificate or Tax Certificates.   

2.7 No delay or failure of the District or the Investor to give a written response 
shall be construed to be a consent to such request or to be a waiver of the right to give such consent.  
No consent or refusal thereof by the District or the Investor in response to a request by the 
Treasurer shall extend to or affect any subsequent request of the Treasurer or shall impair the rights 
of the District or the Investor with respect any such subsequent request. 

2.8 So long as the Project Costs are outstanding, the Treasurer hereby covenants 
and agrees (a) to remit to the Investor, as appropriate and as provided for herein, not more than 30 
days from the date of collection by the Treasurer, any amounts collected with respect to the 
Assessed Lands as payment for delinquent Special Assessments, including any amounts collected 
from Tax Certificates; and (b) to the extent the Treasurer seeks and is appointed as receiver for the 
Assessed Lands, as provided for in Chapter 323 of the Revised Code, after payment of reasonable 
fees and expenses of the Treasurer, all amounts collected by the Treasurer, as receiver for the 
Assessed Lands and collected as a result of any delinquent Special Assessments, shall be remitted 
to the Investor. 

Section 3. Indemnification by Owner 

3.1 The Owner hereby releases the District, the City, the County, the Treasurer, 
the Investor, and their respective officers, directors, and employees (the “Indemnified Parties”), 
from, agrees that the Indemnified Parties shall not be liable for, and indemnifies the Indemnified 
Parties against, all liabilities, claims, costs, and expenses, including out-of-pocket and incidental 
expenses and legal fees, imposed upon, incurred, or asserted against Indemnified Parties, on 
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account of: (i) any loss or damage to the Assessed Lands or injury to or death of or loss by any 
person that may be occasioned by any cause whatsoever pertaining to the acquisition, installation, 
equipping, improvement, maintenance, operation, and use of the Owner’s Project; (ii) any breach 
or default on the part of the Owner in the performance of any covenant, obligation, or agreement 
of the Owner under the Energy Project Cooperative Agreement, or arising from any act or failure 
to act by the Owner, or any of the Owner’s agents, contractors, servants, employees, or licensees; 
(iii) the Owner’s failure to comply with any requirement of this Agreement; (iv) the efforts of the 
City and the Treasurer to levy and collect Special Assessments; (v) any legal costs or out-of-pocket 
costs incurred by the District specifically related to additional approvals or actions that may be 
required by the District arising after the date of the Energy Project Cooperative Agreement (and 
in the case of such legal costs or out-of-pocket costs, agrees to pay such costs directly to the 
District); and (vi) any claim, action or proceeding brought with respect to any matter set forth in 
clause (i), (ii), (iii), (iv), or (v) above, provided, however that the Owner shall not indemnify the 
Indemnified Parties as provided above to the extent that any liability, claim, cost, or expenses 
arises out of or results from the willful misconduct or breach of this Agreement or the Energy 
Project Cooperative Agreement of the Indemnified Parties. 

3.2 The Owner agrees to indemnify, to pay, and to hold each of the Indemnified 
Parties harmless from and against all liabilities, and all reasonable costs and expenses, including 
out-of-pocket expenses and attorneys’ fees, arising out of any federal, state, or local environmental 
laws, regulations, resolutions or ordinances, incurred by any of the Indemnified Parties as a result 
of the existence on or release from the Owner’s project site of hazardous materials, which in any 
way result from any act of omission or commission of the Owner or any of its agents, employees, 
independent contractors, invitees, licensees, successors, assignees, or tenants. 

Section 4. Additional Agreements and Covenants.  

4.1 The agreements of the Parties hereafter with respect to the foreclosure 
process shall be a covenant running with the Assessed Lands and, so long as Project Costs are 
payable from or secured, at least in part, by the revenues derived from the Special Assessments, 
such covenant shall be binding upon the Assessed Lands (except as released as provided in the 
Owner Consent), the Owner and any future owner of all or any portion of the Assessed Lands.  
This Agreement, the Owner Consent, and all other required documents and agreements, shall be 
recorded with the County Fiscal Officer’s Office, so that the agreements of the Parties hereafter 
with respect to the foreclosure process established pursuant to this Agreement is a covenant 
running with and is enforceable against the Assessed Lands. 

4.2 If any provision of this Agreement shall be held invalid or unenforceable by 
any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any 
other provision hereof. 

4.3 This Agreement shall inure to the benefit of each of the Parties, and each of 
their successors and assigns, all subject to the provisions of this Agreement.  This Agreement may 
be amended only by a written instrument of the Parties, and any attempt to amend or modify this 
Agreement without a written instrument signed by all of the Parties to this Agreement shall be null 
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and void.  Notices given hereunder shall be in writing and shall be effective when actually received 
if delivered by hand or overnight courier, or three days after being sent by registered or certified 
mail, postage prepaid, the certification receipt therefore being deemed the date of such notice, and 
addressed to the Parties as follows, or such other address as may be provided by a Party by notice 
to the other Parties: 

If to City:   City of Cleveland 
601 Lakeside Avenue, Room 210 

    Cleveland, Ohio 44114 
    Attention: Director of Economic 
      Development 

 
If to Treasurer:  County Treasurer 
  Cuyahoga County, Ohio 
  2079 East Ninth Street 
    Cleveland, OH 44115 

If to the District:  Northeast Ohio Advanced Energy District 
    165 Center Road 

Bedford, OH 441146 
    Attention: Jennifer Kuzma 
 
With a copy to:  J. Caleb Bell, Esq. 

 Bricker Graydon LLP 
 100 S. Third Street 
 Columbus, Ohio 43215 
 Phone: (614) 227-2300 
 Email: pace@brickergraydon.com 

 
If to the Owner:  Superior Road Apartments LLC  
    11201 Shaker Boulevard 

Suite 203 
    Cleveland, Ohio 44104 
    Attn: Amanda Mayan 
 

 If to the Investor  Northeast Ohio Public Energy Council 
     31360 Solon Road, Suite 33 
     Solon, Ohio 44139 
     Attention: Executive Director 
 

4.4 (a) The Investor shall have the unrestricted right at any time or from time to 
time, and without the consent of the Treasurer, the City, the District, or the Owner, to assign all or 
any portion of its rights and obligations under this Agreement and may sell or assign any and all 
liens received directly or indirectly from the City to any person (each, an “Investor Assignee”), 
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and the Owner agrees that it shall execute, or cause to be executed, such documents, including 
without limitation, amendments to this Agreement and to any other documents, instruments and 
agreements executed in connection with this Agreement as the Investor shall deem necessary to 
effect the foregoing.  Any Investor Assignee shall be a party to this Agreement and shall have all 
of the rights and obligations of the Investor under this Agreement (and under any and all other 
guaranties, documents, instruments and agreements executed in connection with this Agreement) 
to the extent that such rights and obligations have been assigned by the Investor pursuant to the 
assignment documentation between the Investor and such Investor Assignee, and the Investor shall 
be released from its obligations under this Agreement and under any and all other guaranties, 
documents, instruments and agreements executed in connection with this Agreement to a 
corresponding extent. 

(b) The Investor shall have the unrestricted right at any time and from time to time, 
and without the consent of or notice of the Treasurer, the City, the District, or the Owner, to grant 
to one or more persons (each, a “Participant”) participating interests in the Investor’s obligation to 
make Project Advances under the Energy Project Cooperative Agreement or any or all of the loans 
held by Investor under the Energy Project Cooperative Agreement. In the event of any such grant 
by the Investor of a participating interest to a Participant, whether or not upon notice to the 
Treasurer, the City, the District, and the Owner, the Investor shall remain responsible for the 
performance of its obligations under the Energy Project Cooperative Agreement and the Owner 
shall continue to deal solely and directly with the Investor in connection with the Investor’s rights 
and obligations under the Energy Project Cooperative Agreement. 

(c)  The Investor may furnish any information concerning the Owner in its 
possession from time to time to prospective Investor Assignees and prospective Participants. 

4.5 This Agreement shall be construed in accordance with the laws of the State 
of Ohio.  The venue for any disputes arising under this Agreement will be the court of competent 
jurisdiction located in the City of Cleveland, Ohio. 

4.6 This Agreement may be executed in several counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 

(Signature Pages Immediately Follow) 
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IN WITNESS WHEREOF, each party to this Agreement has caused this Agreement to be 
executed in its respective name and capacity by its respective duly authorized officers, all as of the 
day and the year first written above. 

“TREASURER” 
 
Approved as to form on behalf of  COUNTY TREASURER OF CUYAHOGA  
Cuyahoga County, Ohio:   COUNTY, OHIO 
 
 
             
Department of Law    Treasurer 
County of Cuyahoga, Ohio   County of Cuyahoga, Ohio 

       
__________________________________________ 
Matt Carroll, Chief Economic Growth and 
Opportunity Officer, on behalf of the County 
Executive, County of Cuyahoga, Ohio 
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“CITY” 
      CITY OF CLEVELAND, OHIO 

      By:        
       

Name:        
       

Title:        
 
 

Approved as to form and correctness: 

 

 

By:  ______________________________ 

Name: ____________________________ 

Title: _____________________________ 
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“DISTRICT” 
CITY OF BEDFORD, OHIO, CITY OF BEDFORD 
HEIGHTS, OHIO, CITY OF BEREA, OHIO, CITY OF 
BRECKSVILLE, OHIO, CITY OF BROOK PARK, OHIO, 
CITY OF BROOKLYN, OHIO, CITY OF CLEVELAND, 
OHIO, CITY OF CLEVELAND HEIGHTS, OHIO, CITY OF 
EAST CLEVELAND, OHIO, CITY OF EUCLID, OHIO, 
CITY OF FAIRVIEW, OHIO, CITY OF GARFIELD 
HEIGHTS, OHIO, CITY OF INDEPENDENCE, OHIO, CITY 
OF LAKEWOOD, OHIO, CITY OF MAPLE HEIGHTS, 
OHIO, CITY OF MIDDLEBURG HEIGHTS, OHIO, 
VILLAGE OF MORELAND HILLS, OHIO, CITY OF 
PARMA, OHIO, CITY OF PARMA HEIGHTS, OHIO, CITY 
OF SHAKER HEIGHTS, OHIO, CITY OF SOLON, OHIO, 
CITY OF SOUTH EUCLID, OHIO, CITY OF UNIVERSITY 
HEIGHTS, OHIO ADVANCED ENERGY SPECIAL 
IMPROVEMENT DISTRICT, INC.. d/b/a:  

NORTHEAST OHIO ADVANCED ENERGY 
DISTRICT 
 
By:        
 
Name:        
 
Title:        

 

  



   

[Signature Page to Special Assessment Agreement] 

“OWNER” 
 
SUPRIOR ROAD APARTMENTS LLC 

 
By:   

Name:   

Title:        
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“INVESTOR” 
NORTHEAST OHIO PUBLIC ENERGY 
COUNCIL 

 
By:        
 
Name:        
 
Title:        
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CITY FISCAL OFFICER CERTIFICATE 

The undersigned, fiscal officer of the City of Cleveland, Ohio, hereby certifies that the City 
has established or will establish a special assessment fund, into which the Special Assessments (as 
that term is defined in the foregoing Agreement) received by the City shall be deposited, free from 
any encumbrances.  The Special Assessments represent other revenues in process of collection to 
the credit of the appropriate fund.  The City shall use the moneys deposited in such special 
assessment fund to meet its obligations under the foregoing Agreement.  This Certificate is given 
in compliance with Ohio Revised Code Sections 5705.41 and 5705.44. 

 

 

  
Fiscal Officer 
City of Cleveland, Ohio 

 

Dated: ____________, 20___ 
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EXHIBIT A 

DESCRIPTION OF ASSESSED LANDS  

 

The Assessed Lands subject to this Special Assessment Agreement and owned by Superior 
Road Apartments LLC is located at 11201 Shaker Blvd., Cleveland, Ohio 44104 with Cuyahoga 
County Permanent Parcel ID Number 128-08-009, and is described as follows: 
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EXHIBIT B 
 
 

OWNER CONSENT 
(Affidavit of Facts Relating to Title Made Pursuant to O.R.C. §5301.252) 

 
 The undersigned, [___], having been duly cautioned and sworn, deposes and states as 
follows: 

 The undersigned is the[___] of Suprior Road Apartments LLC, an Ohio limited liability 
company (the “Owner”). 

This Owner Consent, dated as of [___], 20[__], is given by the Owner pursuant to the 
Special Assessment Agreement dated as of [___], 20[__] (the “Agreement”) by and among the 
County Treasurer of Cuyahoga County, Ohio (the “Treasurer”), the City of Cleveland, Ohio (the 
“City”), the City of Bedford, Ohio, City of Bedford Heights, Ohio, City of Berea, Ohio, City of 
Brecksville, Ohio, City of Brook Park, Ohio, City of Brooklyn, Ohio, City of Cleveland, Ohio, 
City of Cleveland Heights, Ohio, City of East Cleveland, Ohio, City of Euclid, Ohio, City of 
Fairview, Ohio, City of Garfield Heights, Ohio, City of Lakewood, Ohio, City of Maple Heights, 
Ohio, City of Middleburg Heights, Ohio, Village of Moreland Hills, Ohio City of Parma, Ohio, 
City of Parma Heights, Ohio, City of Shaker Heights, Ohio, City of Solon, Ohio, City of South 
Euclid, Ohio, City of University Heights, Ohio Advanced Energy Special Improvement District, 
Inc., doing business under the registered trade name Northeast Ohio Advanced Energy District 
(the “District”), the Northeast Ohio Public Energy Council, (together with its permitted successors 
and assigns under the Agreement, the “Investor”) and the Owner.  Terms not otherwise defined 
herein shall have the meaning ascribed to such terms in the Agreement. 

 The Agreement provides for an accelerated foreclosure process with respect to certain 
Special Assessments which have been levied on the Assessed Lands by the City in order to pay 
the costs of special energy improvement projects under Ohio Revised Code Chapter 1710. The 
Assessed Lands are described in Exhibit 1 to this Owner Consent, and the Special Assessments 
are disclosed on Exhibit 2 to this consent.   

The Agreement further provides that if an event of default occurs and is continuing with 
respect to a required semi-annual payment of Special Assessments or an “Event of Default” (as 
that term is defined in the Energy Project Cooperative Agreement, as appropriate) under the 
Energy Project Cooperative Agreement occurs and is continuing, the Treasurer will pursue an 
accelerated foreclosure of the lien of the Special Assessments, all as provided in the Agreement.  
In consideration of the Project Advance to finance the Project, the Owner hereby consents to the 
accelerated foreclosure process with respect to the lien of the Special Assessments then due and 
owing with respect to the Assessed Lands, as provided in the Agreement. 

 The Owner is the owner of the Assessed Lands.  The Owner covenants and agrees that so 
long as the Project Advance remains outstanding, except as the covenant may be released by the 
District, the City, and the Investor, as applicable, in writing, the accelerated foreclosure process 
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established pursuant to the Agreement shall be a covenant on and running with, and shall be 
binding upon, the Assessed Lands, the Owner and all future owners of the Assessed Lands.  Any 
release, modification or waiver of the covenant running with the land by the District, the City, or 
the Investor, as applicable, shall be filed of record with the Cuyahoga County, Ohio Fiscal 
Officer’s Office.  The Owner agrees that this Owner Consent shall be recorded with the Cuyahoga 
County, Ohio Fiscal Officer’s Office and the Owner covenants and agrees to record such 
documents and to take such reasonable steps as are necessary, so that the accelerated foreclosure 
process with respect to the lien of the Special Assessments is a covenant on and running with the 
Assessed Lands and is binding on the Owner and any and all future owners of all or any portion 
of the Assessed Lands. 
 
 The Special Assessments have been levied by the City and certified to the County Fiscal 
Officer for placement on the tax list and duplicate and collection with and in the same manner as 
real property taxes as special assessments binding against the Assessed Lands in each of the years 
disclosed in the schedule of Special Assessments attached to this Owner Consent as Exhibit 2. 
Unless earlier paid by the Owner or any successor in interest of the Owner to the Assessed Lands, 
the Special Assessments shall be levied, billed, due and payable, and collected in each of the years 
in each of the amounts disclosed on Exhibit 2. 
 
 Anything in this Owner Consent to the contrary notwithstanding, this Owner Consent shall 
in no way be construed as a waiver by the Owner of its statutory right of redemption, including 
the full applicable redemption period. 
 

(Signature Page Immediately Follows) 
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     Further affiant sayeth naught. 
 

“OWNER” 

SUPERIOR ROAD APARTMENTS LLC 

 
 By:   

 Name:   

 Title:   
 
 

STATE OF ______________  ) 
     ) SS: 
COUNTY OF    ) 

BEFORE ME, a Notary Public in and for said County and State, personally appeared the 
above named       , the        
of Superior Road Apartments LLC, who acknowledged that such officer did sign the foregoing 
instrument and that the same is such officer’s free act and deed as such officer and of said company. 

The notarial act certified hereby is a jurat. An oath or affirmation was administered to the 
signer with regard to the notarial act certified to hereby. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal this _____ 
day of _________________, 20___. 

         
 Notary Public 

This instrument was prepared by: 

J. Caleb Bell, Esq. 
Bricker Graydon LLP 
100 South Third Street 
Columbus, Ohio 43215 

 



   
 

B-1-1 

EXHIBIT 1 

DESCRIPTION OF ASSESSED LANDS  

The Assessed Lands subject to this Owner Consent and owned by Superior Road 
Apartments LLC is located at 11201 Shaker Blvd., Cleveland, Ohio 44104 with Cuyahoga County 
Permanent Parcel ID Number 128-08-009, and is described as follows: 
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EXHIBIT 2 

SCHEDULE OF SPECIAL ASSESSMENTS 

Special 
Assessment 
Payment Date1 

Special Assessment 
Installment 
Amount2 

2/1/2025 $30,904.24 
7/1/2025 30,904.24 
2/1/2026 30,904.24 
7/1/2026 30,904.24 
2/1/2027 30,904.24 
7/1/2027 30,904.24 
2/1/2028 30,904.24 
7/1/2028 30,904.24 
2/1/2029 30,904.24 
7/1/2029 30,904.24 
2/1/2030 30,904.24 
7/1/2030 30,904.24 
2/1/2031 30,904.24 
7/1/2031 30,904.24 
2/1/2032 30,904.24 
7/1/2032 30,904.24 
2/1/2033 30,904.24 
7/1/2033 30,904.24 
2/1/2034 30,904.24 
7/1/2034 30,904.24 
2/1/2035 30,904.24 
7/1/2035 30,904.24 
2/1/2036 30,904.24 
7/1/2036 30,904.24 
2/1/2037 30,904.24 
7/1/2037 30,904.24 
2/1/2038 30,904.24 
7/1/2038 30,904.24 
2/1/2039 30,904.24 
7/1/2039 30,904.24 

 

                                                 
1 Pursuant to Ohio Revised Code Chapter 323, the Special Assessment Payment Dates identified above are subject 
to adjustment by the Cuyahoga County Fiscal Officer under certain conditions. 
2 Pursuant to Ohio Revised Code Section 727.36, the Cuyahoga County Fiscal Officer may charge and collect a fee 
in addition to the amounts listed in the this Exhibit 2. 


	NOPEC - 11201 Shaker  Boulevard - Petition(18913282.4) (1)
	To:  The Mayor and City Council of the City of Cleveland, Ohio
	EXHIBIT B
	ASSESSED PROPERTY LEGAL DESCRIPTION
	EXHIBIT C
	SPECIAL ENERGY IMPROVEMENT PROJECT
	SCHEDULE OF ANNUAL ASSESSMENTS

	I. Purpose of the Commercial-Industrial Program
	II. Advanced Energy District’s Commercial-Industrial Program Process; Terms and Conditions; Services Plan; Statutory Requirements
	III. Eligibility
	a. The property to be improved with the Authorized Improvements (the “subject property”) must be located within one or more of the following municipal corporations (each as “participating political subdivision”): City of Bedford, City Bedford Heights,...
	b. The subject property must be used for commercial or industrial purposes, which generally includes all non-residential purposes. A multi-family apartment building will qualify as a commercial building. The aggregate size of each of the Authorized Im...
	c. All owners of the fee simple title to the subject property must review, sign and approve the Advanced Energy District Documents. Therefore, before submitting an initial application, please ensure that all owners of the fee simple title to the subje...
	d. The Advanced Energy District recommends that the subject property receive an “energy audit” prior to participation in the Commercial-Industrial Program, but participation in the program will not require fulfillment of any such energy audit.
	e. The property owner(s) and/or the owners of the Authorized Improvements must apply for the federal grant in lieu of tax credits under the American Recovery and Reinvestment Act of 2009. The federal grant in lieu of tax credit is equal to 30% of the ...
	f. The property owners(s) must agree to participate in surveys and program evaluations directed by the Advanced Energy District.
	g. The property owner(s) must not have declared bankruptcy in the past 7 years.
	h. The property owners must be current in the payment of all obligations secured by the subject property, including property taxes, assessments and mortgages, and there must have been no notices of default filed on the subject property within the past...
	i. The property owners must not have involuntary liens, defaults or judgments applicable to the subject property in excess of $1,000. The Advanced Energy District may review public records, including the County real property records and court document...
	j. Because the Commercial-Industrial Program may involve issuance of special assessment revenue bonds or other obligations on behalf of the Advanced Energy District, the Advanced Energy District is concerned that property owners who participate in the...

	IV. Authorized Improvements; Qualified Installers; Maximum Funding
	V. Compliance with Existing Mortgages
	VI. Transfer or Resale of the Subject Property
	VII. Grants and Tax Benefits
	VIII. Changes in State and Federal Law
	IX. Releases and Indemnification
	X. Changes in the Advanced Energy District’s Commercial-Industrial Program Terms; Severability
	XI. Disclosure of Property Owner Information

	NOPEC - 11201 Shaker Boulevard - Energy Project Cooperative Agreement(18913747.4) (1)
	Section 1.1. Use of Defined Terms.
	Section 1.2. Interpretation.
	Section 1.3. Captions and Headings.
	Article II : COOPERATIVE ARRANGEMENTS; ASSIGNMENT OF SPECIAL ASSESSMENTS
	Section 2.1. Agreement Among the City, the ESID, the Owner and the Investor.
	Section 2.2. Special Assessments; City Transfer of Special Assessments.
	(a) The Special Assessment Proceedings.  The City has taken all necessary actions required by the Special Assessment Act to levy and collect the Special Assessments on the Property.
	(b) Collection of Delinquent Special Assessments.  The ESID and the Investor are hereby authorized to take any and all actions as assignees of and, to the extent required by law, in the name of, for, and on behalf of, the City to collect delinquent Sp...
	(c) Prepayment of Special Assessments.  The Parties agree that the Special Assessments assessed against the Property and payable to the City pursuant to the Special Assessment Act may be prepaid to the Investor by the Owner in accordance with Section ...
	(d) Reduction of Special Assessments.  The Parties agree that the Special Assessments may be subject to reduction, but only upon the express written consent or instruction of the Investor.  If the Owner causes the Special Assessments to be prepaid in ...
	(e) Assignment of Special Assessments.  The City agrees that it shall establish its funds for the collection of the Special Assessments as separate funds maintained on the City’s books and records and to be held in the custody of a bank with which the...
	(f) Transfer of Special Assessments.  The Parties anticipate that semi-annual installments of the Special Assessments and Delinquency Amounts will be paid to the City by the County Fiscal Officer and the County Treasurer in accordance with Ohio Revise...
	(g) Repayment of Project Advance.  The Investor shall credit, on the dates shown on the Repayment Schedule (which is attached to, and incorporated into, this Agreement as Exhibit B), Special Assessments in the amounts shown on the Repayment Schedule t...

	Section 2.3. Obligations Unconditional; Place of Payments.
	Section 2.4. Appropriation by the City; No Further Obligations.
	Section 2.5. Security for Advanced Funds.

	Article III : REPRESENTATIONS, WARRANTIES, AND AGREEMENTS
	Section 3.1. The City’s Representations and Warranties, and Agreements.
	(a) It is a municipal corporation duly organized, and validly existing under the Constitution and applicable laws of the State.
	(b) It is not in violation of or in conflict with any provisions of the laws of the State or of the United States of America applicable to the City that would impair its ability to carry out its obligations contained in this Agreement.
	(c) It is legally empowered to execute, deliver and perform this Agreement and to enter into and carry out the transactions contemplated by this Agreement.  To the City’s knowledge, that execution, delivery and performance does not and will not violat...
	(d) It, by proper action, duly has authorized, executed, and delivered this Agreement, and the City has taken all steps necessary to establish this Agreement and the City’s covenants and agreements within this Agreement, as valid and binding obligatio...
	(e) There is no litigation pending, or to its knowledge threatened, against or by the City in which an unfavorable ruling or decision would materially adversely affect the City’s ability to carry out its obligations under this Agreement.
	(f) The assignment contained in Section 2.2(e) is a valid and binding obligation of the City with respect to the Special Assessments received by the City under this Agreement.
	(g) It shall, for so long as any portion of the Project Advance remains outstanding, remain a member community of the Investor and of the Investor's energy aggregation programs.
	(h) It shall once annually pay membership dues to the ESID in the amount of $1,000.00 per year, which amount is payable upon the City’s receipt of and pursuant to the directions contained in an invoice from the ESID to the City.

	Section 3.2. The ESID’s Representations and Warranties.
	(a) It is a nonprofit corporation and special improvement district, duly organized, and validly existing under the Constitution and applicable laws of the State.
	(b) It is not in violation of or in conflict with any provisions of the laws of the State or of the United States of America applicable to the ESID that would impair its ability to carry out its obligations contained in this Agreement.
	(c) It is legally empowered to execute, deliver and perform this Agreement and to enter into and carry out the transactions contemplated by this Agreement.  To the ESID’s knowledge, that execution, delivery and performance does not and will not violat...
	(d) It, by proper action, duly has authorized, executed, and delivered this Agreement, and the ESID has taken all steps necessary to establish this Agreement and the ESID’s covenants and agreements within this Agreement as valid and binding obligation...
	(e) There is no litigation pending, or to its knowledge threatened, against or by the ESID in which an unfavorable ruling or decision would materially adversely affect the ESID’s ability to carry out its obligations under this Agreement.
	(f) The assignment contained in Section 2.5 is a valid and binding obligation of the ESID with respect to the ESID’s right, title and interest in the Special Assessments under this Agreement.

	Section 3.3. The Owner’s Representations and Warranties.
	(a) It is a limited liability company duly organized, validly existing and in full force and effect under the laws of the State.  It has all requisite power to conduct its business as presently conducted and to own, or hold under lease, its assets and...
	(b) It, by proper action, duly has authorized, executed, and delivered this Agreement, and it has taken all steps necessary to establish this Agreement and its covenants and agreements within this Agreement as valid and binding obligations, enforceabl...
	(c) There are no actions, suits or proceedings pending or, to its knowledge, threatened against or affecting it, the Property, or the Project that, if adversely determined, would individually or in the aggregate materially impair its ability to perfor...
	(d) It is not in default under this Agreement, and to its knowledge, no condition, the continuance in existence of which would constitute a default under this Agreement exists.  It is not in default in the payment of any Special Assessments or under a...
	(e) Except for any financing of the Property and the lien related thereto that Owner has previously disclosed in writing, it has made no contract or arrangement of any kind, other than this Agreement, which has given rise to, or the performance of whi...
	(f) No representation or warranty made by it contained in this Agreement, and no statement contained in any certificate, schedule, list, financial statement or other instrument furnished to the Investor or the ESID by it or on its behalf contained, as...
	(g) Since the date of the most recent financial statements of the Owner provided to the Investor, there has been no material adverse change in the financial condition of the Owner, nor has the Owner mortgaged, pledged or granted a security interest in...
	(h) The Owner has good and marketable title to its Property, subject only to existing liens, pledges, encumbrances, charges or other restrictions of record previously disclosed by the Owner to the Investor in writing, liens for taxes not yet due and p...
	(i) To its knowledge, the Project complies in all material respects with all applicable zoning, planning, building, environmental and other regulations of each Governmental Authority having jurisdiction of the Project, and all necessary permits, licen...
	(j) The plans and specifications for the Project are satisfactory to the Owner, have been reviewed and approved by the general contractor for the Project, the tenants under any leases which require approval of the plans and specifications, the purchas...
	(k) The Owner has the Required Insurance Coverage.
	(l) The Project and the plans and specifications for the Project have been developed pursuant to (i) an energy analysis prepared by Berry Insulation, which energy audit demonstrates that the roof improvement components of the Project are expected to g...
	(m) Each of the components of the Project is a qualified “special energy improvement project” pursuant to the definition of that term in Ohio Revised Code Section 1710.01(I).
	(n) The execution and delivery of this Agreement and the consummation of the transaction described herein does not violate the terms of any documents or arrangements between the Owner and a Lender, if any.

	Section 3.4. The Owner’s Additional Agreements.
	(a) It shall not transfer or convey any right, title, or interest, in or to the Property and the Project, except after giving prompt notice of any such transfer or conveyance to the Investor; provided, however, that the foregoing restrictions shall no...
	(b) It shall pay when due all taxes, assessments, service payments in lieu of taxes, levies, claims and charges of any kind whatsoever that may at any time be lawfully assessed or levied against or with respect to the Property, all utility and other c...
	(c) It shall not, without the prior written consent of the Investor, cause or agree to the imposition of any special assessments, other than the Special Assessments, on the Property for the purpose of paying the costs of “special energy improvement pr...
	(d) It shall promptly pay and discharge all claims for labor performed and material and services furnished in connection with the acquisition, construction, equipping, installation, and improvement of the Project.
	(e) Once annually until the Completion Date, the chief financial officer or similar authorized officer of the Owner shall provide the Investor with a certificate setting forth all sources and uses of funds with respect to the Project.
	(f) It promptly shall notify the Investor of any material damage or destruction to the Project.
	(g) Upon the reasonable request of the Investor, it shall take any actions and execute any further certificates, instruments, agreements, or documents as shall be reasonably necessary in connection with the performance of this Agreement and with the t...
	(h) It shall not cause the Property to be subdivided, platted, or otherwise separated into any additional parcels in the records of the County Fiscal Officer.
	(i) Except in compliance with applicable federal, State and local environment laws and regulations, it does not and will not engage in operations that involve the generation, manufacture, refining, transportation, treatment, storage or handling of haz...
	(j) It shall, at all times during the terms of this Agreement, while any principal or interest on the Project Advance remain outstanding, and while any Special Assessments remain to be paid, comply in all material respects with the Special Assessments...
	(k) It shall ensure that each of the Property and the Project, at all times during the term of this Agreement, while any principal of or interest on the Project Advance remains outstanding, and while any Special Assessments remain to be paid, are used...
	(l) Each Disbursement Request Form presented to the Investor, and the receipt of the funds requested by the Disbursement Request Form, shall constitute an affirmation that the representations and warranties contained in this Agreement remain true and ...
	(m) It will maintain the Required Insurance Coverage at all times during the term of this Agreement, while any principal of or interest on the Project Advance remains outstanding, and while any Special Assessments remain to be paid.  Any return of ins...
	(n) It shall, during the term of this Agreement, provide financial statements in such form as is customarily prepared within 120 days of each fiscal year end to the Investor. Also, it shall, during the term of this Agreement, provide audited financial...
	(o) It shall, for so long as any portion of the Project Advance remains outstanding, establish and maintain all eligible gas utility and electric utility service accounts for the Project and the Project Site with the Investor's aggregation programs.


	Article IV : PROJECT ADVANCE; CONSTRUCTION OF PROJECT; REPAYMENT
	Section 4.1. Project Advance.
	Section 4.2. Disbursements.
	(a) With each Disbursement Request Form:
	(i) The Owner shall deliver to the Investor copies of all related receipts and invoices; and
	(ii) The Owner shall deliver to the Investor, as necessary, bank information for wiring the amounts requested for disbursement.

	(b) With the first Disbursement Request Form submitted, in addition to the documents required under Section 4.2(a):
	(i) The Owner shall deliver to the Investor an executed guaranteed maximum price construction contract, or similar type of contract reasonably acceptable to Investor, for the construction of the Project;
	(ii) The Owner shall deliver to the Investor copies of all construction permits required for the construction of the Project;
	(iii) The Owner shall deliver to the Investor copies of all agreements with all subcontractors performing work or furnishing materials for the Project;
	(iv) The Owner shall deliver to the Investor a construction schedule completed by the general contractor for the Project, which includes an anticipated date of completion of the Project;
	(v) The Owner shall deliver to the Investor copies of all current policies of the Required Insurance Coverage;
	(vi) The construction plans and specifications shall have been approved in all respects by the Investor in its sole, but reasonable discretion;
	(vii) The budget shall have been approved by the Investor in its sole discretion;
	(viii) The Owner shall deliver to Investor the written consent of its existing mortgage lender, if any, to the levying, assessment, and collection of the Special Assessments, substantially in the form attached to this Agreement as Exhibit F;
	(ix) The Owner shall provide to the Investor evidence acceptable to the Investor, in its sole discretion, that the City Council and the ESID have approved the Project;
	(x) The Investor shall receive the executed Special Assessment Agreement and Owner Consent and evidence that the Owner Consent has been recorded in the records of the County Fiscal Officer with respect to the Property;
	(xi) The Owner shall deliver to the Investor an executed Guaranty; and
	(xii) The Owner and the ESID shall provide to the Investor original executed copies of this Agreement and any related certificates.

	(c) With the final Disbursement Request Form, in addition to the documents required under Section 4.2(a):
	(i) The Owner shall deliver to the Investor the executed certificate in the form attached as Exhibit D to this Agreement; and
	(ii) The Owner shall deliver to the Investor copies of all completion inspections and closed permits with respect to the Project.


	Section 4.3. Casualties and Takings.
	Section 4.4. Eligible Costs.
	(a) costs incurred directly or indirectly for or in connection with the acquisition, construction, equipping, installation, and improvement of the Project, including without limitation, costs incurred in respect of the Project for preliminary planning...
	(b) financial, legal, recording, title, accounting, and printing and engraving fees, charges and expenses, and all other fees, charges and expenses incurred in connection with the financing described in this Agreement;
	(c) premiums attributable to any surety and payment and performance bonds and insurance required to be taken out and maintained until the date on which each Project is final and complete;
	(d) taxes, assessments, including but not limited to the Special Assessments, and other governmental charges in respect of the Project that may become due and payable until the date on which each Project is final and complete;
	(e) costs, including, without limitation, attorney’s fees, incurred directly or indirectly in seeking to enforce any remedy against any contractor or subcontractor in respect of any actual or claimed default under any contract relating to the Project;...
	(f) any other incidental or necessary costs, expenses, fees and charges properly chargeable to the cost of the acquisition, construction, equipment, installation, and improvement of the Project.

	Section 4.5. Completion of Project; Inspection.
	Section 4.6. Repayment.
	Section 4.7. Prepayment.
	Section 4.8. Payment of Fees and Expenses.
	Section 4.9. Further Assurances.
	Section 4.10.   Upon the request of the Investor, the Owner shall take any actions and execute any further documents as the Investor deems reasonably necessary or appropriate to carry out the purposes of this Agreement.

	Article V : EVENTS OF DEFAULT AND REMEDIES
	Section 5.1. Events of Default.
	(a) The Owner shall fail to pay an installment of the Special Assessments when due, after taking into account all applicable extensions;
	(b) The City shall fail to transfer, or cause the transfer of, any of the Special Assessments to the Investor within the time specified in this Agreement;
	(c) Any Party is in material breach of its representations or warranties under this Agreement; provided, however, that upon the material breach of a Party’s representations or warranties under this Agreement, such Party shall have the right to cure su...
	(d) The ESID, the Owner, or the City, shall fail to observe and perform any other agreement, term, or condition contained in this Agreement, and the continuation of such failure for a period of 30 days after written notice of such failure shall have b...
	(e) The Owner abandons its Property or its Project;
	(f) The Owner commits material waste upon its Property or its Project;
	(g) The Owner becomes bankrupt or insolvent or files or has filed against it (and such action is not stayed or dismissed within 90 days) a petition in bankruptcy or for reorganization or arrangement or other relief under the bankruptcy laws or any sim...
	(h) Any workmanship or materials constituting a portion of the Project or incorporated into the Project shall be materially defective and shall not be corrected within 30 days after Owner’s receipt of written notice of such defect.

	Section 5.2. Remedies on Default.
	(a) Upon an Event of Default described in Section 5.1(a) only, the Investor shall become entitled to receive any Delinquency Amounts actually received by the City.
	(b) The ESID, the Investor, and the City, together or separately, may pursue all remedies now or later existing at law or in equity to collect all amounts due and to become due under this Agreement or to enforce the performance and observance of any o...
	(c) Any Party may pursue any other remedy which it may have, whether at law, in equity, or otherwise, provided that, Parties may only pursue such remedies against the Party responsible for the particular Event of Default in question; provided, however...

	Section 5.3. Foreclosure.
	Section 5.4. No Remedy Exclusive.
	Section 5.5. No Waiver.
	Section 5.6. Notice of Default.

	Article VI : MISCELLANEOUS
	Section 6.1. Owner Waivers.
	Section 6.2. Late Payment. Under Section 2.9 of the Special Assessment Agreement, the Parties have agreed to cause any installment of the Special Assessments paid after the date on which it is due and before the expiration of the time period specified...
	Section 6.3. Term of Agreement.
	Section 6.4. Litigation Notice.
	Section 6.5. Indemnification.
	Section 6.6. Notices.
	Section 6.7. Extent of Covenants; No Personal Liability.
	Section 6.8. Binding Effect; Assignment; Estoppel Certificates.
	Section 6.9. Amendments and Supplements.
	Section 6.10. Execution Counterparts.
	Section 6.11. Severability.
	Section 6.12. Governing Law.


	NOPEC - 11201 Shaker Boulevard - Special Assessment Agreement(18914089.4) (1)
	Section 1. Special Assessments.
	1.1 The Owner, prior to the execution and delivery of this Agreement, signed and delivered to the Clerk of the Council the Petition for the acquisition, installation, equipping, and improvement of the Project and evidencing the agreement of the Owner ...
	1.2 The City shall cause the Special Assessments, as set forth in the Assessment Schedule attached to the Petition, to be certified to the County Fiscal Officer on or before the last date for the certification of special assessments to the County Fisc...
	1.3 In the event the Project Advance is prepaid or redeemed in accordance with the Energy Project Cooperative Agreement, in whole or in part, the Parties shall, in cooperation with the Owner, and to the extent permitted by law, cause the aggregate lie...
	1.4 To the extent that the Owner prepays any of the required payments to the Investor pursuant to the Energy Project Cooperative Agreement, then the amounts of the Special Assessments shall be reduced in accordance with the appropriate Assessment Sche...
	1.5 To secure payments made on the Project Advance, the City, pursuant to Section 2.2 of the Energy Project Cooperative Agreement, has assigned to the Investor all of its right, title, and interest in and to the Special Assessments, the funds of the C...
	1.6 Pursuant to Section 2.5 of the Energy Project Cooperative Agreement, the District assigned to the Investor any and all of its right, title, and interest it may have in and to the Special Assessments related to the District actually received by or ...
	1.7 Notwithstanding anything in this Agreement to the contrary, the Treasurer’s obligations under this Agreement are not and shall not be secured by an obligation or pledge of any moneys raised by taxation.  The Treasurer’s obligations shall be limite...
	1.8 Notwithstanding anything in this Agreement to the contrary, the City’s obligations under this Agreement are not and shall not be secured by an obligation or pledge of any moneys raised by taxation. The City’s obligation under this Agreement shall ...

	Section 2. Foreclosure Process.
	2.1 The Treasurer, the City, the Investor, and the Owner each acknowledge that the Special Assessments are to secure payments relating to the Project Advance, including the Project Costs and other amounts as provided under the Energy Project Cooperati...
	2.2 The Treasurer hereby acknowledges that the City has assigned all of its right, title, and interest in and to the Special Assessments to the Investor, and that the District has assigned all of its right, title, and interest it may have in and to th...
	2.3 The Treasurer hereby covenants and agrees that if any of the general real estate taxes, payments in lieu of taxes, assessments, including the Special Assessments, governmental charges, or penalties and interest on the Assessed Lands are delinquent...
	2.4 The Treasurer agrees, on behalf of the County, not to utilize the authority contained in Ohio Revised Code Chapter 5722 to transfer any of the Assessed Lands to the county land reutilization corporation, to sell or convey any of the Assessed Lands...
	2.5 Nothing in this Agreement shall, or shall be construed to, prevent the Treasurer from selling one or more Tax Certificates with respect to the Assessed Lands to a third party without the consent of the District if the price received for the Tax Ce...
	2.6 The District and the Investor each hereby agrees that upon written notice from the Treasurer pursuant to Section 2.1 of this Agreement, it, within 30 days of receipt of the Treasurer’s notice, shall give a written response to the Treasurer indicat...
	2.7 No delay or failure of the District or the Investor to give a written response shall be construed to be a consent to such request or to be a waiver of the right to give such consent.  No consent or refusal thereof by the District or the Investor i...
	2.8 So long as the Project Costs are outstanding, the Treasurer hereby covenants and agrees (a) to remit to the Investor, as appropriate and as provided for herein, not more than 30 days from the date of collection by the Treasurer, any amounts collec...

	Section 3. Indemnification by Owner
	3.1 The Owner hereby releases the District, the City, the County, the Treasurer, the Investor, and their respective officers, directors, and employees (the “Indemnified Parties”), from, agrees that the Indemnified Parties shall not be liable for, and ...
	3.2 The Owner agrees to indemnify, to pay, and to hold each of the Indemnified Parties harmless from and against all liabilities, and all reasonable costs and expenses, including out-of-pocket expenses and attorneys’ fees, arising out of any federal, ...

	Section 4. Additional Agreements and Covenants.
	4.1 The agreements of the Parties hereafter with respect to the foreclosure process shall be a covenant running with the Assessed Lands and, so long as Project Costs are payable from or secured, at least in part, by the revenues derived from the Speci...
	4.2 If any provision of this Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.
	4.3 This Agreement shall inure to the benefit of each of the Parties, and each of their successors and assigns, all subject to the provisions of this Agreement.  This Agreement may be amended only by a written instrument of the Parties, and any attemp...
	4.4 (a) The Investor shall have the unrestricted right at any time or from time to time, and without the consent of the Treasurer, the City, the District, or the Owner, to assign all or any portion of its rights and obligations under this Agreement an...
	(b) The Investor shall have the unrestricted right at any time and from time to time, and without the consent of or notice of the Treasurer, the City, the District, or the Owner, to grant to one or more persons (each, a “Participant”) participating in...
	(c)  The Investor may furnish any information concerning the Owner in its possession from time to time to prospective Investor Assignees and prospective Participants.

	4.5 This Agreement shall be construed in accordance with the laws of the State of Ohio.  The venue for any disputes arising under this Agreement will be the court of competent jurisdiction located in the City of Cleveland, Ohio.
	4.6 This Agreement may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.



